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Joint submission of  

Australian Red Cross, the International Committee of the Red Cross and the 

International Federation of Red Cross and Red Crescent Societies 

to the Australian Department of Foreign Affairs and Trade  

Public consultation: Review of Australia’s legal framework for autonomous sanctions 
 

The International Red Cross and Red Crescent Movement 

The International Red Cross and Red Crescent Movement (the Movement) is a worldwide 

humanitarian network that operates in accordance with internationally recognised Statutes and 

Regulations.1 The Movement is guided in its mission by its Fundamental Principles, including 

humanity, impartiality, neutrality and independence. It consists of distinct components: the 

International Committee of the Red Cross (ICRC); the International Federation of Red Cross and Red 

Crescent Societies (IFRC); and the 192 individual Red Cross or Red Crescent National Societies 

(including Australian Red Cross). The work of Australian Red Cross, the ICRC and the IFRC is based on 

the Geneva Conventions of 1949, their Additional Protocols, the Movement Statutes and the 

resolutions of the International Conferences of the Red Cross and Red Crescent. 

Australian Red Cross has been a critical part of Australian life since 1914, mandated by the Royal 

Charter of 1941 as an auxiliary to Australia’s public authorities in the humanitarian field including 

during emergencies and armed conflict. Its mission is to alleviate vulnerability, including championing 

the importance of international humanitarian law (IHL) in Australia. 

The ICRC’s exclusively humanitarian mission is to protect the lives and dignity of victims of armed 

conflict and other situations of violence and to provide them with assistance. The ICRC endeavours to 

prevent suffering by promoting and strengthening IHL and universal humanitarian principles.  

The IFRC is the global network of the 192 Red Cross and Red Crescent National Societies, which 

includes Australian Red Cross. The IFRC’s mission is to bring relief to all disaster-affected people, 

including victims of armed conflicts and internal strife, and support its members in carrying out and 

strengthening their humanitarian work.  

Executive summary 

Australian Red Cross, the ICRC and the IFRC welcome the opportunity to provide input into the 

Review of Australia’s Autonomous Sanctions Framework (Review). This submission and its 

recommendations are based on our significant experience in humanitarian action and on the legal 

frameworks governing our humanitarian activities, in particular IHL.  

 
1 Statutes of the International Red Cross and Red Crescent Movement, adopted by the 25th International Conference of the Red Cross at 
Geneva in 1986 and amended by the 26th International Conference of the Red Cross and Red Crescent at Geneva in December 1995 and by 
the 29th International Conference of the Red Cross and Red Crescent at Geneva in June 2006 (Statutes of the Movement). 
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Noting the Terms of Reference, our submission addresses matters relevant to the Movement arising 

under Issues 1, 2, 3, 4 and 7 of the Issues Paper. Unless otherwise stated, the terms used in this 

submission are as defined in the Issues Paper.  

Through a humanitarian lens, and with a focus on the protection of impartial humanitarian action, 

we recommend a well-framed humanitarian exemption across all of Australia’s sanctions regimes 

and types of sanctions that is consistent with the formulation of United Nations Security Council 

Resolution (UNSCR) 2664 (2022) as well as with Australia’s obligations under IHL.2  

With this submission, we recommend a humanitarian exemption that:  

• Sits in primary legislation;  

• Can be consistent across Autonomous Sanctions Framework and COTUNA Framework;  

• Applies across all sanctions measures without time limitations;  

• Covers all impartial humanitarian organisations, including all components of the Movement;  

• Safeguards against misuse by reference to principled humanitarian action; 

• Is sufficiently broad to include the exclusively humanitarian activities of the Movement, 

notably working to protect and assist people affected by armed conflict, other situations of 

violence and protracted crises and to prevent violations of IHL;  

• Is clearly communicated to interested persons, including the private sector.  

 

Background 

Humanitarian access is central to the effective protection of civilians. Through the imperative to 

address human suffering, the principles of neutrality, impartiality and independence remain relevant 

to gain and maintain access, acceptance and security.  

In our view, sanctions regimes must not impede principled humanitarian action and must comply 

with IHL rules,3 notably those governing humanitarian activities:4  

• Each party to an armed conflict bears the primary obligation to meet the basic needs of the 

population under its control.5 

• Impartial humanitarian organisations have the right to offer their services to carry out 

humanitarian activities, especially when basic needs of the population are not being met.6  

 
2 UNSCR 2664 provides for a legally binding humanitarian carve-out for humanitarian organisations, including the ICRC, IFRC and National 
Societies (such as Australian Red Cross), from the “asset freeze” portion of all UN sanctions regimes.  Prohibitions on providing any form of 
economic benefit, directly or indirectly, to listed individuals and entities (including many non-state armed groups in armed conflicts), now 
no longer apply to activities related to “humanitarian assistance and other activities that support basic human needs”. See, S/RES/2664 
(2022). 
3 Art. 1 common to the four Geneva Conventions of 1949. 
4 The nature of the relevant rules vary slightly depending on the nature of the conflict. These rules, along with several challenges and 
questions related to this area, are discussed in more detail in ICRC, “ICRC Q&A and lexicon on humanitarian access”, International Review 
of the Red Cross (2014) Vol. 96, No. 893, pp.359-375, 2015, available at: https://international-review.icrc.org/sites/default/files/irrc-893-q-
a.pdf; ICRC, International humanitarian law and the challenges of contemporary armed conflicts, 2015, available at: 
https://www.icrc.org/en/document/international-humanitarian-law-and-challenges-contemporary-armed-conflicts. 
5 This is an express obligation in situations of occupation. See Art. 55, Fourth Geneva Convention and Art.  69, Additional Protocol I. It 
arguably also derives from the broader obligation of humane treatment of persons who are in the power of a party to the armed conflict. 
See Art. 3 common to the four 1949 Geneva Conventions and Art. 27  Fourth Geneva Convention. It can otherwise be inferred from the 
object and purposes of IHL.  
6 See Art. 3 common to the four Geneva Conventions (NIAC) and Arts. 9/9/9/10 common to the 1949 Geneva Conventions (IAC), 
establishing the so-called ‘right of humanitarian initiative’.  
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• Impartial humanitarian activities in armed conflicts are generally subject to the consent of 

the parties to the conflict concerned. Consent cannot be arbitrarily or unlawfully denied.7  

• Once impartial humanitarian relief schemes have been agreed, the parties to the armed 

conflict, as well as all States that are not a party, are expected to allow and facilitate the 

rapid and unimpeded passage of humanitarian relief, subject to a right of control.8 

 

Australian Red Cross, the ICRC and the IFRC have observed that sanctions measures have had 

unintended adverse consequences for humanitarian action.9 Humanitarian organisations trying to 

deliver assistance in sanctions-affected areas have had to navigate a patchwork of regimes from 

different States, undertake extensive due diligence processes, comply with donor/funding 

requirements and navigate a risk-averse private sector. An increasing and dangerous politicisation of 

neutral and impartial humanitarian action adds to this challenge. Given the proliferation and 

widening scope of sanctions, their impact on humanitarian action is increasing and threatens the 

effective continuation of principled humanitarian operations. Certain prohibitions established under 

sanctions regimes targeting non-state armed groups also impact humanitarian actors due to the 

indirect interaction with such entities. Impartiality is often compromised leaving affected populations 

with limited, or otherwise without, assistance and placing staff safety at risk. The listing of Ministries 

and Ministers of some states in sanctions regimes directly affect our capacity to deliver our 

humanitarian activities, notably in the fields of health and water and habitation.  

Our collective objective is to prevent these unintended consequences of sanctions measures by 

ensuring that impartial humanitarian action and the humanitarian activities foreseen, authorised and 

protected under IHL are not criminalised, or otherwise prevented, disrupted or discouraged.  

Recent UN Security Council Resolutions,10 supranational and national sanctions frameworks express 

more clearly the intention to preserve humanitarian activities from adverse consequences and to 

respect international law, including IHL. We encourage the Department to provide similar clarity 

within the Autonomous Sanctions Framework.  

Standing and well-framed humanitarian exemptions are the most appropriate and efficient way to 

safeguard and protect humanitarian action and to ensure that sanctions do not impede humanitarian 

access so that crises affected populations are not unduly and negatively impacted. Such exemptions 

would also help the humanitarian sector address over-compliance and de-risking practices while 

fostering a culture of support for overall humanitarian action. These would not be “blanket” 

exemptions but would apply specifically to the exclusively humanitarian activities of impartial 

humanitarian organisations working at all times in conformity with humanitarian principles and IHL 

(as applicable in armed conflict).  

 
7 The IHL rules governing consent vary in their scope and wording. See Common Arts. 9/9/9/10of the GCs, Art. 70 (1), Additional Protocol I 
(IAC); Art. 59  Fourth Geneva Convention (occupation); and Art. 18,Additional Protocol II (NIAC). 
8 For IAC, see Art. 23, Fourth Geneva Convention, Arts. 70 (2), 70 (4) and 70 (5) of Additional Protocol I and ICRC Customary IHL Study, Rule 
55 (ICRC Customary IHL Study).  
9 For example, difficulties importing or exporting goods, bank transfers being blocked or delayed, suppliers “de-risking”, leading to a halt or 
delay in humanitarian activities in the health or water and sanitation sector, donor agreements no longer being consistent with IHL and 
humanitarian principles and potential exposure for non-compliance and the ensuing liability. This last issue can give rise to problems in 
terms of humanitarian organisations’ duty of care to staff. 
10 UN Security Council Resolutions S/RES/2664 (2022), S/RES/2610 (2021)and S/RES/2610 (2021). 
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Example D: Donor Agreements 

Australian Red Cross relies on donor support to fund its humanitarian work, often in countries 

impacted by sanctions. Understandably, donors, as part of their sanctions risk mitigation measures, 

regularly include stringent contractual clauses that are difficult and sometimes impossible to 

comply with−requiring a donee to refrain from using funds in any territory subject to sanctions. 20    

At a minimum, these types of sanctions clauses require considerable negotiation and explanation 

from Australian Red Cross to outline the nature of our humanitarian operations and our 

compliance with sanctions laws. Often, the donor requires internal approval at the highest level. 

This diverts time and resources away from an unfolding humanitarian crisis. At worst, 

organisations are unwilling or unable to fund our work knowing that we operate in sanctions-

affected environments. Longer-term, these sanction landscapes can lead to aid diversion and 

restrict the ability of the Movement to operate in countries where the humanitarian need is 

greatest − further compromising impartiality. 

 

In addition to the implementation of UNSCR 2664 in the COTUNA Framework, its structure may serve 

as a model for autonomous sanctions. When transposing UNSCR 2664 in domestic sanctions regimes, 

it is important to ensure the scope of the humanitarian exemption contained in the Resolution is 

preserved and that the overall purpose of the Resolution is not undermined. 

Efforts to remove barriers to principled humanitarian action have rightfully focused on the 

impact of financial sanctions on the capacity of humanitarian organisations to operate. 

However, a humanitarian exemption is needed across all sanctions measures. This would allow 

for a clearer structure and ensure that Australian laws would be compliant with Australia’s 

obligation to allow and facilitate humanitarian access.   

4A. In what circumstance would you support the introduction of a humanitarian exemption for a set 

group [of] humanitarian actors? 

Under IHL, any impartial humanitarian organisation is entitled to offer its services and to undertake 

humanitarian activities for the protection and relief of victims of armed conflict once they have been 

agreed upon by the belligerents concerned.21 In situations of other emergencies or protracted crises, 

the exclusively humanitarian activities of impartial humanitarian actors operating within the remit of 

principled humanitarian action must also be protected. Accordingly, a humanitarian exemption 

should be broad enough to cover all impartial humanitarian actors carrying out exclusively 

humanitarian activities. 

 
20 For example, our work in the context of Ukraine or Syria would be severely restricted if we were to agree to the following two examples 
of sanction clauses in Donor Agreements received in recent months:  
“The Donee will not use or permit the use of the Donation in any country or territory that is the target of country or territory-wide sanctions 
laws or regulations” Or “The Donee will not engage in any financial transaction or other dealing with a prohibited party who is an individual 
or entity that is proscribed or designated on an official government or United Nations list because it is directly or indirectly involved in 
activity on behalf of a sanctioned country” 
21 See, notably, common Article 9/9/9/10to the Geneva Conventions.  



 
 

9 of 16 

 

If a humanitarian exemption to the Autonomous Sanctions Framework were to identify a set group 

of humanitarian actors, we recommend that it reflect the language of UNSCR 2664,22 rather than the 

formulation contemplated in the Issues Paper at paragraph 63(a).  

In our view, the wording contained in the Issues Paper does not adequately capture the Movement.  

Specifically, only the ICRC enjoys diplomatic status equivalent to an international organisation under 

Australian law.23 Presently, the IFRC is not extended the same treatment as the ICRC under Australian 

law and would therefore not be exempt insofar as Australian law applies to its activities. Moreover, 

Australian Red Cross in the long-term, which will transition from an Australian NGO Cooperation 

Program accreditation to the Department’s Due Diligence Framework, may also not be exempt. 

Given that Australian Red Cross, the ICRC and the IFRC regularly work with and support other 

components of the Movement, notably National Red Cross and Red Crescent Societies in countries 

affected by armed conflict, violence and other crises, the humanitarian activities of all components of 

the Movement must be exempt from autonomous sanctions. 

The UNSCR 2664 formulation captures the vast majority of impartial humanitarian organisations, 

which the Department could make clear through guidance. The reference in UNSCR 2664 to, 

“humanitarian organisations having observer status with the UN General Assembly and members of 

those organisations”24 is sufficiently broad to capture all components of the Movement, including 

National Societies such as Australian Red Cross.25  

Alternatively, if an express reference is to be made to the Movement, we suggest that the term “all 

members of the International Red Cross and Red Crescent Movement” is used.26 

 

If the Department were to take the above approach, we also recommend including a flexible 

provision that would permit the Department to specify, from time to time, other persons or entities 

that may be exempt from autonomous sanctions to account for any relevant humanitarian actors not 

otherwise captured. This would allow flexibility for the Department to exempt broader local actors 

and diaspora entities, including regional actors that are funded by the Department and other actors 

that are critical to the provision of localised impartial humanitarian activities.   

4B. What safeguards would be necessary to ensure such an exemption is not misused, for example to 

facilitate proliferation of financing or sanctions evasion?  

Framing a humanitarian exemption through the lens of principled humanitarian action is the most 

appropriate safeguard to prevent misuse. 

The humanitarian exemption contained in UNSCR 2664 does not attempt to limit “humanitarian 

activities” to any specific measures, but instead, facilitates the provision of impartial humanitarian 

 
22  UNSCR 2664, operative paragraph 1 of refers to "the United Nations, including its Programmes Funds and Other Entities and Bodies, as 
well as its Specialised Agencies and Related Organisations, international organisations, humanitarian organisations having observer status 
with the United Nations General Assembly and members of those humanitarian organisations, or bilaterally or multilaterally funded non-
governmental organisations participating in the United Nations Humanitarian Response Plans, Refugee Response Plans, other United 
Nations appeals, or OCHA-coordinated  humanitarian “clusters,” or their employees, grantees, subsidiaries, or implementing partners while 
and to the extent that they are acting in those capacities, or by appropriate others as added.” 
23 International Organisations (Privileges and Immunities) Act 1963 (Cth), s 9D. 
24 See UNSCR 2664, operative paragraph 1.  
25 See International Federation of the Red Cross press release, ”IFRC welcomes landmark UN Security Council resolution as a critical step 
towards scaling up humanitarian action in crisis-hit countries,” available at: https://www.ifrc.org/press-release/ifrc-welcomes-landmark-
security-council-resolution-critical-step-towards-scaling?mc_phishing_protection_id=28048-cfkpfbf0s0vcc92qqdm0.  
26 For example, New Zealand’s Russia Sanctions Regulations 2022 specifically defines “the International Red Cross and Red Crescent 
Movement” as a humanitarian organisation exempt from sanctions (reg 18). 
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action and prevents misuse. The adoption of the Resolution is global recognition that an exemption 

limited to exclusively humanitarian activities is a sufficient safeguard against abuse.  

This would ensure that only humanitarian organisations that operate in accordance with 

humanitarian principles and IHL (where applicable) are exempt from the implications of sanctions 

and would provide protection from potential abuse.  

Should Australia choose to adopt the same wording of the humanitarian exemption in UNSCR 2664, 

it would have the added benefit of looking to UN interpretations and precedents to ensure the 

exemption is not used for illegitimate purposes. This would streamline the interpretation and 

enforcement of Australia’s Autonomous and COTUNA Sanctions Frameworks. 

Further, principled humanitarian action is generally defined by reference to the principles of 

independence, impartiality, neutrality and humanity, which are enshrined in international law27 and 

guide the Movement28 in its delivery of effective, unbiased assistance to those in need.29 Endorsed in 

United Nations resolutions30 and by other regional organisations,31 these principles are the 

foundation of humanitarian action – delivered without discrimination, without taking sides in conflict 

and while maintaining autonomy from political, economic, military or other objectives.   

Humanitarian organisations, such as the Movement, have a strong presence with decades of 

operational experience and adherence to humanitarian principles. Through the adoption of a risk-

based approach when delivering humanitarian activities, operational needs are balanced with 

measures to avoid or minimise any adverse effects resulting from intervention, including 

proliferation of financing or sanctions evasion. The Movement works in transparency with 

authorities, donors and other partners in every context we operate. We have strong risk-based 

processes and financial control mechanisms in place to ensure that activities are exclusively 

humanitarian and oriented towards supporting people affected by crises.  

4C.  If an exemption for “humanitarian assistance” were to be included in the legislation, what types of 

activities would it be important to capture? 

In our view, any potential humanitarian exemption within the Autonomous Sanctions 

Framework must be sufficiently broad to facilitate exclusively humanitarian activities.  

A pragmatic approach would be to mirror the formulation found in UNSCR 2664, which refers 

to “humanitarian assistance and other activities that support basic human needs.”32 The 

Resolution makes clear that this notion is be interpreted in light of IHL.33 Relevantly, it should 

 
27 For example, Art. 63, Fourth Geneva Convention, impartiality in Art. 70 of Additional Protocol I and neutrality implicit in Art. 71 (4) of 
Additional Protocol I. 
28 Preamble, Statutes of the Movement. 
29 The term “principled” is used to distinguish humanitarian action that is instructed by those values from action that is not, and accordingly 

distinguishes genuine and legitimate humanitarian organisations from other actors. 
30 Since 1991, various UN resolution resolutions from General Assembly and Security Council have officially endorsed the four humanitarian 
principles (humanity, neutrality, impartiality and independence) applicable to situations of armed conflict. The UN General Assembly in 
Resolution 58/114 additionally endorsed the principle of independence as an important guiding principle for the provision of humanitarian 
assistance (A/RES/58/114). UN Security Council Resolution 1894 (2009) emphasised the importance of all four humanitarian principles in 
the framework of humanitarian assistance, see S/RES/1894 (2009).  
31 Joint Statement by the Council and the Representatives of the Governments of the Member States meeting within the Council, the 
European Parliament and the European Commission, 30 January 2008, 2008/C/25/01, paras 10-14; Common African Position (CAP) on 
Human Effectiveness, May 2016, para. 30. 
32 UNSCR 2664, operative paragraph 1. 
33UNSCR 2664, preambular paragraphs 2-3. 
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be interpreted broadly so as to include all humanitarian activities carried out by impartial 

humanitarian organisations and foreseen by IHL.34  

“Humanitarian activities” include both assistance and protection activities – meaning all 

activities, services and the delivery of goods, carried out primarily in the fields of health, water, 

habitat, education and economic security, which seek to ensure that persons caught up in 

armed conflict and other emergencies or protracted crises can survive and live in dignity, as 

well as all activities aimed at obtaining full respect for the rights of individuals in accordance 

with the letter and spirit of the applicable bodies of law.35 For the Movement, these 

humanitarian activities include, but are not limited to:   

• Distribution and delivery of humanitarian aid including food and other essentials; 

• Facilitating access to life-saving services and infrastructure, including access to clean water 

and temporary shelter; 

• Provision of medical and health care, including medical assistance to the wounded and sick, 

distribution of medical supplies and support to health facilities such as hospitals, medical 

transport, physical rehabilitation centres and limb fitting services; 

• First-aid and medical training; 

• IHL training for military and non-state armed groups and general IHL dissemination;36 

• Monitoring and improving the condition and treatment of detainees; and 

• Tracing services to reconnect separated families. 

We advocate for the breadth of humanitarian activities to be captured in a non-exhaustive 

manner, as humanitarian needs may not be the same in every context and may evolve over 

time. This could be made clear in guidance or supplementary materials to the Autonomous 

Sanctions Framework. 

 
34As articulated under the Geneva Conventions 1949 and their Additional Protocols of 1977, the Statutes of the International Red 
Cross and Red Crescent Movement, Resolutions from the International Conference of the Red Cross and Red Crescent and other 
activities outlined in international legal frameworks.  
35 For further detail, see ICRC Protection Policy; ICRC Updated Commentary to the Third Geneva Convention, Article 3.  
36 We appreciate the explicit acknowledgement made in the Issues Paper about the need for humanitarian actors to undertake activities 
such as IHL training (para. 58 at footnote 25). We note that the Movement has a mandate, endorsed by States, to disseminate IHL (Art. 3 
(2), Art.4 and Art. 6 (4)(j), Statutes of the Movement). Accordingly, The ICRC and National Societies, like Australian Red Cross, regularly 
undertake IHL training and dissemination, including to States and non-State armed groups, to promote respect for IHL. 














