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UNCTAD notes that virtually all of the ISDS cases filed by the end of 2016 were derived from 
agreements concluded before 2010.19 Corporations are accessing old, vaguely worded treaties 
that were crafted at a time when the dire potential of ISDS was not yet known, and using them 
to attack legitimate public legislation. 

The ISDS system in its current form is no longer in line with the original intention. ISDS  in its current 
form has gone dangerously beyond protecting investors from discrimination or expropriation, 
and has become a tool for multinational corporations to attack regulation intended to protect 
the community and the environment.

 

As UNCTAD advises, investment treaties are ‘legally binding instruments and not ‘harmless’ 
political declarations.”20

“ISDS can no longer be rationalised as simply a mechanism to protect foreign investors 
in developing countries with spotty investment protection records or unreliable court 
systems. In truth, it is a coercive tool with which multinational corporations can assail 
and frustrate government regulation in both developing and developed countries.”21

“What is abnormal is for an investor to demand a guarantee of profit, to create a parallel 
system of extrajudicial dispute resolution, which is often not independent, transparent, 
accountable, or even appealable, and to seek to usurp the function of the state and 
encroach on government regulation of fiscal and budgetary matters in the public 
interest.”22

“This is tantamount to privatisation of profits and the socialisation of losses.”23
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Note: Information has been compiled on the basis of public sources, including specialized reporting services. UNCTAD’s statistics do not cover investor–State cases that are based 
exclusively on investment contracts (State contracts) or national investment laws, or cases in which a party has signalled its intention to submit a claim to ISDS but has not 
commenced the arbitration. Annual and cumulative case numbers are continuously adjusted as a result of verification and may not match case numbers reported in previous years.

19	 United Nations Conference on Trade and Development 2017, World Investment Report 2017
20	United Nations Conference on Trade and Development 2015, World Investment Report 2015, p 121
21	 Sinclair, S 2015, NAFTA Chapter 11 Investor-State Disputes
22	De Zayas, A 2015, Report of the Independent Expert on the Promotion of a Democratic and Equitable International Order,  p 5
23	De Zayas, A 2015, Report of the Independent Expert on the Promotion of a Democratic and Equitable International Order,  p 5
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2. Impedes on the right to regulate — regulatory chill 
‘Regulatory chill’ occurs when a government refrains from enacting particular public policy measures 
or regulation due to fear of, or as a result of, arbitration under ISDS.24 While arbitration tribunals cannot 
legally require a government to change a law, they can require the government to compensate a company 
for the effects of that law. When the mere threat of a costly arbitration is enough to deter a government 
from enacting a new measure, ISDS becomes a powerful lobbying tool for corporations aiming to influence 
the environmental, labour, health and safety regulations of a country. Examples of regulatory chill have been 
numerous:

•	 Following on from the plain packaging case brought against Australia, New Zealand announced that its 
own plain packaging laws would be postponed until the outcome of the ISDS case against Australia was 
decided.25 

•	 Following the banning of MMT, a gasoline additive, on the basis that it had the potential to cause harm to 
public health, fuel additive company Ethyl Corporation launched a case against the Canadian government, 
claiming expropriation under NAFTA. The Canadian government settled out of court, compensating Ethyl 
for USD$13 million, but also reversed the ban on the chemical and issued a statement asserting that 
Ethyl’s product was safe as long as proper safety instructions were followed.26

•	 After environmental restrictions were placed on a coal fired power plant in Hamburg in order to limit the 
effects on the adjacent Elbe River, energy giant Vattenfall sued the government of Germany for USD$1.4 
billion, claiming the standards made their project unviable. The case was eventually settled after the City 
of Hamburg agreed to weaken the environmental protection standards previously set.27

These are potent examples of corporations asserting power over a government’s policy space and creating a 
disincentive for governments to enact necessary environmental and social policy. No benefit of international 
trade is great enough to justify ceding power to multinationals and away from communities and the politicians 
that are elected to represent them. 

By signing onto more agreements with ISDS, politicians are allowing themselves to be held to ransom by 
multinational companies. 

“Investor-state dispute settlement has mutated from a corporate shield against allegedly unfair 
behaviour by states into a tactical weapon to delay, weaken and kill regulation.”28

3. Creating an unfair system
By only allowing investors to initiate arbitration, ISDS creates a one-way system in which corporations 
are empowered to sue states, but under no obligation to behave reasonably in return. Moreover, foreign 
investors are endowed with more rights than are granted to domestic investors, who do not have access to 
a parallel legal system should they feel that their investment has been impeded. 

4. Costs
Investor-state dispute tribunals are expensive, with one OECD report estimating expenses for arbitration 
fees for a single ISDS case averaging US$8 million.29 As investors are the only party allowed to initiate 
arbitration, an asymmetric, unfair system is created, in which states cannot arbitrate against the wrongdoing 
of investors, and the best outcome for the state is that the claim is dismissed. States are forced to spend 
millions defending themselves against claims; frivolous cases that never reach a full hearing may still incur 
costs to defend, and even when a tribunal decides in favour of the state, in most cases states still have 
to contribute for legal fees. The Australian government reportedly spent over AUD$50 million defending 
itself against tobacco giant Philip Morris in the case against plain packaging laws.30  Although the tribunal in 
June 2017 awarded costs against Philip Morris, the proportion and amount of costs were blacked out in the 
publication of the decision, and the Australian government has refused to release this information.

24	Shakhar, S 2016, ‘Regulatory Chill’: Taking the Right to Regulate for a Spin, The Centre for WTO Studies
25	Turia, T 2013, Government Moves Forward with Plain Packaging of Tobacco Products, https://www.beehive.govt.nz/release/government-moves-forward-plain-packaging-

tobacco-products
26	Public Citizen, Ethyl Corporation v.s. Government of Canada: Now Investors Can Use NAFTA to Challenge Environmental Safeguards, https://www.citizen.org/our-work/

globalization-and-trade/ethyl-briefing-paper
27	 Bernasconi, N 2009, Background Paper on Vattenfall v. Germany Arbitration. International Institute for Sustainable Development
28	De Zayas, A 2015, Report of the Independent Expert on the Promotion of a Democratic and Equitable International Order, p 17
29	Guakrodger, D & Gordon, K 2012, Investor-State Dispute Settlement: A Scoping Paper for the Investment Policy Community
30	Martin, P 2015, ‘Australia faces $50m legal bill in cigarette plain packaging fight with Philip Morris’, http://www.smh.com.au/federal-politics/political-news/australia-faces-

50m-legal-bill-in-cigarette-plain-packaging-fight-with-philip-morris-20150728-gim4xo.html
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Arbitration tribunals have unrestricted freedom when it comes to determining the amount of 
compensation to be paid, with hugely inflated amounts often awarded on the basis on lost 
‘future profits’. The largest recorded award was $50 billion to the OAO Yukos Oil Company in a 
case with the Russian Federation.31

5. Arbitrator independence 
Arbitration tribunals are touted as reliable, depoliticised systems to resolve investment 
disputes. Many aspects of these ad hoc tribunals, however, would be considered unacceptable 
in a domestic court system. 

Arbitrators face serious concern surrounding their independence and impartiality. Unlike 
domestic court systems in which judges are appointed to cases at random, arbitration panels 
are made up of three members chosen by the investor and the state. Conflict of interest rules 
are weak, with arbitration lawyers free to bounce between roles, serving as counsel on one case, 
then an arbitrator in the next.

Arbitrators are not obliged to refer to precedent, meaning interpretations are inconsistent 
and unpredictable. Decisions are not open to appeal, giving arbitrators tremendous power 
when it comes to making decisions that affect government regulation and cost the taxpayer 
tens of millions of dollars, without democratic checks and balances on the arbitration process. 
The arbitration industry is dominated by a small group of influential arbitrators, with just 15 
arbitrators decided 55% of all publicly available ISDS disputes.32

Unlike judges, arbitrators have no cap on financial remuneration, making international arbitration 
a lucrative business. At the International Centre for Settlement of Investment Disputes, 
arbitrators reportedly make $3,000 a day,33 with no fixed fee per arbitration providing a strong 
financial incentive to prolong proceedings. 

UNCTAD has questioned ‘whether three individuals, appointed on an ad hoc basis, can be entrusted 
with assessing the validity of States’ acts, particularly when they involve public policy issues’.34

 
“Investment arbitrators are hardly neutral guardians who stand above the law. In fact, they 
are crucial actors in the arbitration industry, with a financial interest in the existence of 
investment arbitration.”35

“Turning international investment arbitration into a lucrative business has provided a great 
incentive for smart lawyers to sustain and expand the system in order to maximise profit.”36

6. Lack of transparency
While the public has a stake in the outcomes of investor-state disputes, particularly where 
it concerns environmental and public policy, hearing documents and award amounts are 
often kept confidential. Ad-hoc tribunals set up under the UN bodies for dispute resolution are 
registered publicly, but most other forum contain no obligations of transparency. In many ISDS 
cases limited information exists in the public domain regarding cases that could cost the public 
coffer million of dollars. Citizens who are affected by the outcome of these tribunals are left 
with no means by which to monitor the arbitration,37 and the system is allowed to continue in an 
undemocratic manner. 

“Arbitral tribunals set up under ISDS provisions are not courts. Nor are they required to act 
like courts. Yet their decisions may include awards which significantly impact on national 
economies and on regulatory systems within nation states.”38

Former Australian Chief Justice Robert French 

“The establishment of a parallel system of dispute settlement, which is not transparent, 
accountable or even independent, cannot be tolerated.”39

31	 https://hsfnotes.com/arbitration/2014/08/14/the-largest-arbitration-awards-in-history-three-majority-shareholders-in-yukos-awarded-total-
damages-of-over-50bn-from-the-russian-federation-2

32	Goldhaber, M.D 2015, 2015 Arbitration Scorecard: Deciding the World’s Biggest Disputes, http://www.international.law.com/id=1202731078679/2015-
Arbitration-Scorecard-Deciding-the-Worlds-Biggest-Disputes#ixzz45VlkXG6Y

33	Eberhardt, P & Olivet, C 2012, Profiting From Injustice: How Law Firms, Arbitrators and Financiers are Fuelling an Investment Arbitration Boom
34	United Nations Conference on Trade and Investment, World Investment Report 2013, p 112
35	Eberhardt, P & Olivet, C 2012
36	Eberhardt, P & Olivet, C 2012, Profiting From Injustice: How Law Firms, Arbitrators and Financiers are Fuelling an Investment Arbitration Boom, p 246
37	 Australia Productivity Commission, 2010, Bilateral and Regional Trade Agreements
38	French, R. S 2014, ‘Investor-State Dispute Settlement- A Cut Above the Courts?’, Supreme and Federal Courts Judges’ Conference, p. 1
39	De Zayas, A 2015, Report of the Independent Expert on the Promotion of a Democratic and Equitable International Order, p 19
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What Canada’s experience has demonstrated

ISDS allows foreign investors to circumvent strong national courts
 
Canada, like Australia, has a suitable court system for dealing with treaty disputes in a fair and 
timely manner. Despite this, dozens of corporations have chosen to bypass this and instead opt 
for the ad hoc arbitration tribunals allowed under NAFTA. 

Measures undertaken by any level of government are open to arbitration

More than half of the cases filed against Canada have come from measures taken by state 
of provincial governments, with municipal decisions also vulnerable to attack. Eg. St Marys v. 
Canada, Bilcon v. Canada, Dow Agrosciences v. Canada and Lone Pine v. Canada. 

Legitimate, democratically made measures can be challenged

As seen in the case of Bilcon v. Canada, a foreign investor was allowed to initiate an arbitration 
case due to their dissatisfaction with the decision of an environmental review panel. 

ISDS can be used to pressure government into changing regulation

There are many cases in which corporations have used ISDS in an apparent attempt to influence 
future policy. Arbitrator Donald McRae warned that Bilcon’s win would ‘create a chill on the 
operation of environmental review panels’.51

Environmental protections included in treaties are not effective

NAFTA contains articles that attempt to protect the environmental, health and regulatory 
capacity of the states. Similar chapters have been included in recent FTAs, including the TPP.  

In Ethyl Corporation v Canada, the investor argued that the banning of the harmful gasoline 
additive was in fact a disguised on trade that unfairly impeded on them. 

The last two decades of attacks on Canada’s attempts to regulate to protect the environment 
demonstrate the complete ineffectiveness of environmental carve-outs, and the capacity of 
corporations to get around environmental exclusions. 

The mining and extractive industry loves ISDS

Of particular concern for Australia are cases  brought forward by companies in response to 
regulation around resource extraction. 

In March 2017, the state government of Victoria passed a permanent moratorium on fracking, 
with Premier Daniel Andrews claiming the ban would protect the state’s farming sector, 
which employs more than 190,000 people. The ban, largely in response to years of community 
pressure from those living in agricultural areas, protects Victoria’s long-term water security, 
and the ability of Victoria’s farming sector to continue functioning without being impeded on 
by mining companies. The ban, pushed for by those living in agricultural areas and supported 
by a majority of Australians in every state,52 could be challenged by a single foreign investor, as 
illustrated in Canada. 

51	 McRae, D 2015, p 18
52	The Australia Institute 2017, Polling- Gas Bans, http://www.tai.org.au/sites/defualt/files/Polling%20Brief%20-%20March%202017%20-%20Gas%20

Bans.pdf







Briefing  The case for banning Investor State Dispute Settlement in Australia 15

The top four sources of foreign direct investment in Australia (the US, Japan, the UK and the 
Netherlands), which make up over 50% of our FDI flows, are countries that we do not currently 
have agreements that involve ISDS provisions with. Despite this, FDI from these countries has 
steadily increased over the last 10 years.62 

The US was both our biggest source of FDI inflow (27%) and the leading destination for Australian 
investors (28%) in 2016, despite the two countries not having an IIA with ISDS provisions.  
Undeterred by strong lobbying from American corporations, Prime Minister John Howard was 
determined to not include them in the Australia-US FTA (AUSFTA) in 2005 on the basis that 
the two countries has sufficient court systems to resolve treaty disputes. AUSFTA still contains 
an investment chapter which outlines the rules of non-discrimination, minimum standard of 
treatment, direct and indirect expropriation, but does not open Australia up to international 
arbitration from American investors. 

Despite warnings from ISDS proponents there is no strong evidence that investment protections 
attract FDI and gain economic benefits, that treaties are not a deciding factor when investing 
abroad. The Productivity Commission found:

“There does not appear to be an underlying economic problem that necessitates the 
inclusion of ISDS provisions within agreements. Available evidence does not suggest that 
ISDS provisions have a significant impact on investment flows.”63

Alternatives for Australian investors 

Proponents of ISDS often assert that due to the reciprocal nature of the protections, the 
trade off of allowing foreign corporations to sue us is necessary in order to protect Australian 
investors abroad, especially in countries with weak judicial systems. While most of Australia’s 
outward FDI flows are to countries with reliable systems of governance, the range of market 
based solutions available to Australian investors, however, means ISDS is not the best means of 
protecting Australians investors against the risks of doing business abroad.  Options available to 
Australian investors abroad include:

•	 Insurance from the World Bank Multilateral Investment Guarantee Agency (MIGA);

•	 Political risk insurance offered by the Australian government’s export credit agency, Efic;

•	 Private political risk insurance.

Should these options not satisfy an investor, individual contracts can be negotiated between 
investors and host governments, with the option of ISDS. This gives the host government 
more control over which guarantees are appropriate for specific investments, instead of the 
overreaching protections that give all investors from a certain country (huge) rights. 

The exclusion of ISDS from trade agreements will not diminish Australia’s ability to attract 
FDI, nor the ability of Australian investors to protect themselves from maltreatment abroad. 
Moreover, ISDS is not a fixed and indispensable part of free trade deals; Australia has negotiated 
many deals without the inclusion of ISDS, including the previously mentioned AUSFTA and the 
Australia-Japan FTA. Furthermore ANZ Closer Economic Relations Agreement and Malaysia 
Australia FTA also do not have ISDS. 

Australia must protect its right to regulate in the interest of its citizens and its environment.

“What I would say to Australians is that while the system is in the state it’s in right now, 
signing any new treaty [with ISDS] is a very serious mistake.”64

George Kahale, arbitration lawyer

62	Australian Trade and Investment Commission 2017, Why Australia — Benchmark Report 2017
63	Australian Productivity Commission, p xxxvi
64	Kahale, G in Hill, J 2015, TPP’s Clauses That Let Australia be Sued are Weapons of Legal Destruction, Says Lawyer, https://www.theguardian.com/

business/2015/nov/10/tpps-clauses-that-let-australia-be-sued-are-weapons-of-legal-destruction-says-lawyer






