Australia-Argentina BIT
BCSDA’s Responses to Specific Feedback Sought in Consultation

Overarching Objectives: Balancing Openness and Public Interest

How can the updated treaties preserve Australia’s open, rules-based economic architecture while ensuring
policy flexibility? What high-level policy goals (e.g., fostering sustainable economic growth, supporting
energy transition) should shape Australia’s negotiating approach?

BCSDA Response

We believe, an updated Australia—Argentina investment treaty can preserve Australia’s commitment to an
open, rules-based economic architecture while ensuring necessary policy flexibility. By explicitly affirming
sovereign regulatory rights, refining key definitions, modernizing dispute resolution mechanisms, and
integrating sustainable development principles, the treaty can protect bona fide investments and maintain
the government’s capacity to regulate in the public interest. Simultaneously, Australia’s negotiating approach
can be guided by high-level goals such as fostering sustainable economic growth, supporting the energy
transition, and safeguarding public interest regulation.

Preserving an Open, Rules-Based Economic Architecture While Ensuring Policy Flexibility
1. Explicit Right to Regulate
Modern treaties increasingly feature provisions confirming each state’s inherent right to regulate in
essential areas such as health, safety, the environment, and public welfare (UNCTAD, 2021).
Embedding explicit policy carve-outs ensures that investor protections do not undermine legitimate
public-interest measures (DFAT, 2023).
o Example language:
“Nothing in this treaty shall limit the rights of either Party to regulate within its territory to
achieve legitimate public welfare objectives, including public health, safety, environment,
and consumer protection.”
2. Clarified and Narrow Definitions
Clearly defining terms like “investment” and “investor” can limit treaty misuse and prevent undue
litigation. Excluding speculative, short-term, or passive financial instruments focuses protection on
genuine, long-term productive investments (OECD, 2022).
o Example language:
“Investment means assets owned or controlled, directly or indirectly, involving the
commitment of capital or other resources, the expectation of gain or profit, and the
assumption of risk, with a certain duration.”
3. Refining Investor-State Dispute Settlement (ISDS)
Australia can balance openness and legal certainty by updating ISDS mechanisms to prevent
potential abuse:
o Greater transparency (e.g., public access to proceedings, amicus curiae submissions).
o Clear limits on arbitral interpretations, including explicit definitions of indirect
expropriation.
o Arequirement to exhaust local remedies before international arbitration (UNCITRAL WGlIII,
2023).
o Example language:
“Claims must first exhaust reasonable domestic judicial remedies unless clearly futile or
manifestly ineffective.”
4. Strengthening the Right to Regulate through Explicit Exceptions
Provisions clarifying that non-discriminatory regulatory measures in areas like environmental
protection, public health, taxation, and social welfare do not constitute indirect expropriation can
mitigate “regulatory chill.”
o Precedent: The Australia—Indonesia CEPA (2020) and EU agreements like the EU—-Vietnam
Investment Protection Agreement.



Integrating Sustainable Development Goals (SDGs) and ESG Considerations
Explicit references to sustainable development and ESG criteria encourage socially and
environmentally responsible investments (UNCTAD, 2023).
o Example clause:
“Both Parties recognize the importance of investments contributing positively to
sustainable development, including social and environmental welfare.”
Protections for the Right to Regulate
o Example clause:
"The Parties reaffirm their right to regulate in pursuit of legitimate public welfare
objectives, including environmental protection, public health, consumer safety, and
financial stability. Non-discriminatory regulatory actions taken in good faith shall not
constitute indirect expropriation or grounds for investor claims. The treaty shall also
include periodic reviews to assess its impact on sustainable investment practices, ensuring
continued alignment with evolving international standards."
Periodic Joint Reviews and Amendments
Including a five-year review clause ensures proactive treaty management and adaptability.
o Example:
“Parties agree to periodic review every five years to evaluate treaty performance,
emerging issues, and necessary adjustments.”

High-Level Policy Goals for Treaty Negotiation

1.

Fostering Sustainable Economic Growth

Incorporate incentives for sectors like renewable energy, technology transfer, and clean mining,
aligning investment protections with long-term sustainability (DFAT, 2023).

Supporting the Energy Transition

Encourage bilateral investments in renewables, tapping into Australia’s expertise and Argentina’s
abundant potential in solar, wind, and emerging technologies (OECD, 2022).

Enhancing Legal Certainty and Transparency

Clarify investor rights and obligations to avoid interpretive ambiguity. Transparent dispute
resolution (e.g., UNCITRAL standards) fosters trust (11SD, 2023).

Balancing Investor Protection with Public Interest Regulation

Ensure explicit treaty language preserves sovereign regulatory autonomy in health, environment,
taxation, and other key areas (OECD, 2022).

Encouraging Sustainable Development and ESG Practices

Embed UN SDG-aligned principles to promote responsible, future-oriented investments (UNCTAD,
2023).

Protecting National Policy Autonomy

Retain flexibility in addressing public health crises, cybersecurity, environmental conservation, and
national security (11ISD, 2023).

Advancing Bilateral Economic Cooperation and Trade Diversification

Leverage complementary sectors like agriculture and mining, while stimulating technological
innovation and value-added industries (DFAT, 2023).

Strengthening Economic Resilience and Risk Management

Clear guidelines on expropriation, compensation, and currency transfer can help mitigate risks in
markets with policy volatility (OECD, 2022).

By combining these modern provisions and policy objectives, an updated Australia—Argentina investment
treaty can uphold Australia’s open, rules-based economic framework, reinforce investor confidence, and
preserve essential regulatory space. This approach creates a balanced instrument that fosters sustainable
growth, encourages responsible cross-border investments, and allows each Party the flexibility to address
evolving public interest challenges.

Scope of Renegotiation and Treaty Coverage

What types of investments should be covered by the new agreements?
Should any specific sectors or activities be excluded or limited in scope (e.g., national security, cultural
industries)?



Are there notable areas that require expanded cooperation or facilitation (e.g., renewable energy,
technology transfers)?
BCSDA Response

We believe, an updated Australia—Argentina bilateral investment treaty should define and prioritize
investments aligned with contemporary economic priorities, preserve national policy space, and advance
broader sustainability goals. Below are recommended covered investments, exclusions or limitations, and
areas for enhanced cooperation:

I. Types of Investments to be Covered
1. Renewable Energy and Energy Transition Projects
o Investments in solar, wind, hydrogen, battery storage, and other clean technologies that
align with global climate commitments (OECD, 2022).
o Projects advancing the shift from fossil fuels by combining Australia’s technical expertise
with Argentina’s abundant natural resources.
2. Sustainable Agriculture and Agribusiness
o Investments promoting climate-resilient crops, precision farming, and sustainable livestock
management.
o Joint ventures embracing agritech and advanced irrigation solutions (FAO, 2022).
3. Mining and Critical Minerals
o Projects focusing on minerals essential for renewable energy, including lithium, copper,
nickel, cobalt, and rare earth elements.
o Emphasis on reduced environmental impact and compliance with rigorous ESG standards
(DFAT, 2023).
4. Infrastructure and Public-Private Partnerships
o Support for strategic infrastructure —ports, roads, renewable energy grids, logistics—
fostering resilient bilateral trade.
o Encouragement of PPPs to mobilize long-term capital (/ISD, 2023).
5. Digital Economy and Technological Innovation
o Investments in telecommunications, cybersecurity, Al, software, and innovation-driven
startups.
o Promotion of knowledge exchange, capacity building, and technology transfer for
enhanced productivity.
6. Environmental and Social Infrastructure
o Sustainable water management, waste management, and ecosystem resilience projects.
o Social welfare investments in health care, education, and community services adhering to
ESG criteria (DFAT, 2023).
7. Criteria for Inclusion
o Clear commitment of capital or substantial resources.
o Contribution to sustainable development or technological advancement.
o Medium-to-long-term orientation with tangible operations in the host state.
o Adherence to responsible business conduct, including ESG standards.

Il. Exclusions or Limitations in Scope
1. National Security and Critical Infrastructure
o Carve-out for defense industries, cybersecurity, and critical technologies (DFAT, 2023).
o Example Clause:
“This Agreement shall not apply to measures adopted by a Party relating to national
security, including critical infrastructure or sensitive data.”
2. Cultural and Creative Industries
o Exclusions for media, broadcasting, Indigenous heritage, and cultural expression to protect
national cultural policies.
o  Precedent: Australia’s FTAs (CPTPP, Australia—Korea FTA).
3. Taxation and Fiscal Policies
o Clearly exclude tax measures or limit the scope to prevent challenges to legitimate fiscal
policies.
4. Environmental and Public Health Regulations



o Ensure regulatory freedom in environmental protection and public health.
o Example Clause:
“Nothing in this Agreement shall limit the Parties’ right to adopt measures for human,
animal, or plant life, health, or the environment.”
5. Land and Water Resource Management
o Limit coverage regarding land rights, water resources, and agricultural subsidies, especially
to safeguard Indigenous rights.
6. Sensitive Technologies and Strategic Assets
o Exclude or regulate dual-use technologies, nuclear energy, and telecoms deemed critical
for national security.
o Example Clause:
“The Parties reserve the right to review or restrict foreign investments in strategic or
sensitive technologies.”
7. Financial and Monetary Stability
o Protect macroeconomic policy responses, including capital controls, from investor claims.

Ill. Notable Areas for Expanded Cooperation
1. Renewable Energy, Critical Minerals, and Energy Transition
o Joint projects in clean power, battery storage, and sustainable mining processes.
o Example Language:
“Parties shall encourage investment in renewable energy infrastructure, technology
transfer, and capacity building.”
2. Agri-Tech and Sustainable Agriculture
o Collabourative investments in biotech, precision farming, and climate-smart agriculture.
o Targets enhanced productivity, food security, and responsible resource use.
3. Digital Economy and Technological Innovation
o Mutual support for digital infrastructure, Al, and cybersecurity initiatives, fostering
bilateral knowledge-sharing.
4. Infrastructure Development and Connectivity
o Investments in ports, railways, and logistics hubs to facilitate trade and integration with
broader regional markets (OECD, 2022).
5. Environmental and Climate Cooperation
o Promotion of climate mitigation, biodiversity conservation, and carbon capture
technologies in line with global commitments.
6. Research, Development, and Capacity-Building
o Investments in joint research centers, vocational training, and knowledge-transfer
programs to build shared innovation ecosystems.
7. Health Technologies and Pharmaceuticals
o Cooperation in biotechnology, medical research, and pandemic preparedness to bolster
public health.
8. Green Finance and ESG-Aligned Investments
o Promotion of green bonds, ESG-compliant financial products, and frameworks for
sustainable finance (UNCTAD, 2023).

By clearly defining covered investments, specifying exclusions to safeguard national interests, and
incorporating expanded cooperation in key sectors, an updated Australia—Argentina investment treaty can
strike a balance between open economic engagement, sustainable development, and robust policy
flexibility. Such a modernized approach aligns with evolving global standards, protecting both public welfare
and the long-term resilience of cross-border investments.

Protections for the Right to Regulate
Which specific provisions should be included to preserve the government’s right to regulate in the public

interest (e.g., environmental, public health)?
How can the treaties ensure that public interest regulations are safequarded from unfair claims?



BCSDA Response

A modernized Australia—Argentina Bilateral Investment Treaty (BIT) must explicitly preserve the
government’s sovereign right to regulate in the public interest while maintaining a stable and attractive
environment for foreign investors. Below are the key provisions and safeguards that ensure legitimate
public-policy measures—particularly in areas such as environmental protection, public health, and social
welfare—are protected from unfair investor claims.

1. Explicit Right to Regulate Clause
Clearly affirm each Party’s authority to regulate in areas like public health, safety, the environment, labour
standards, and consumer protection, without risking treaty violations.
e Example Clause:
“Nothing in this Agreement shall limit the right of either Party to adopt, maintain, or enforce
measures necessary for legitimate public objectives, including environmental protection, public
health, safety, consumer protection, social welfare, and cultural preservation.”
e Rationale:
Such explicit language, in line with OECD (2022), reduces ambiguity and underscores the primacy of
public interest over investor claims.

2. Clarified Exceptions for Public Interest Regulation
Include specific carve-outs indicating that non-discriminatory, bona fide regulatory measures do not amount
to expropriation or treaty breaches.
e Example Clause:
“Non-discriminatory measures taken by a Party to protect legitimate public welfare objectives shall
not constitute indirect expropriation.”
e Precedent:
The EU-Canada Comprehensive Economic and Trade Agreement (CETA) and Australia—Indonesia
CEPA (IA-CEPA) provide guidance on drafting these exceptions.

3. Narrowly Defined Indirect Expropriation
Adopt precise language clarifying that only regulatory actions resulting in a substantial deprivation of an
investor’s property rights—beyond ordinary commercial risk—trigger compensation.
e Example Clause:
“Indirect expropriation occurs only when measures substantially deprive the investor of the
fundamental attributes of property ownership. Non-discriminatory public-interest regulations rarely
constitute indirect expropriation.”
e  Purpose:
Ensures investors cannot challenge standard regulatory actions aimed at societal welfare (DFAT,
2023).

4. General Exceptions Clause (WTO-Style)
Incorporate a GATT Article XX-inspired clause, safeguarding measures necessary to protect human, animal,
or plant life; conserve natural resources; or secure public morals and security.
e Example Clause:
“This Agreement shall not prevent Parties from adopting measures necessary to protect human,
animal, or plant life or health, or to conserve exhaustible natural resources, provided such
measures are not applied in an arbitrary or unjustifiably discriminatory manner.”

5. Exhaustion of Local Remedies and Transparency in ISDS
Require investors to pursue local legal remedies before initiating international arbitration. Enhance
procedural fairness through public access to hearings, publication of decisions, and acceptance of amicus
curiae submissions.
e Example Clause:
“Investors must exhaust available domestic judicial remedies prior to international arbitration,
unless such remedies are demonstrably futile or ineffective.”



e Precedent:
UNCITRAL Transparency Rules (Mauritius Convention, 2014) and emerging OECD recommendations
support openness and public accountability in disputes.

6. Safeguards for Environmental and Climate Policies
Explicitly protect regulations aimed at fulfilling international climate commitments or domestic
environmental objectives.
e Example Clause:
“Measures taken in good faith to meet climate obligations or implement environmental policies
shall not breach investment protection obligations under this Agreement.”
e Reference:
European Union-Vietnam Investment Protection Agreement includes similar environmental carve-
outs.

7. Joint Treaty Interpretation and Periodic Review
Allow joint interpretative statements clarifying treaty provisions, especially on the right to regulate. Include
a mechanism for periodic review (e.g., every five years) to address evolving policy challenges.
e Rationale:
Prevents misinterpretation by arbitral tribunals and keeps the treaty adaptable to changing
priorities (IA-CEPA precedent).

8. Investor Responsibility and ESG Compliance
Condition treaty protections on adherence to responsible business conduct standards, including
Environmental, Social, and Governance (ESG) criteria.
e Example Clause:
“Investors must comply with internationally recognized ESG standards and responsible business
conduct guidelines as a prerequisite for protection under this Agreement.”
e Reference:
UNCTAD Investment Policy Framework (2022) promotes aligning investor protections with
sustainable development objectives.

By incorporating these targeted provisions—an explicit right-to-regulate clause, narrow definitions of
expropriation, clear public-interest carve-outs, transparency in dispute resolution, and periodic review—the
Australia—Argentina BIT can effectively safeguard legitimate regulatory measures. Such robust provisions
ensure Australia maintains its sovereign policy flexibility for environmental, social, and public health
objectives, while providing investors with transparency and predictable standards in line with contemporary
international best practices.

Investor Protections

Which investor rights and protections (e.g., fair and equitable treatment, full protection and security) are
essential to retain or update?

How can these protections be modernized to reflect evolving global best practices?

How do we balance robust investor protections with legitimate regulatory objectives?

BCSDA Response

A modernized Australia—Argentina investment treaty should retain traditional investor protections—such as
Fair and Equitable Treatment (FET), safeguards against expropriation, and Most-Favored-Nation (MFN)
treatment—while updating them to reflect current global best practices and ensure they do not undermine
legitimate regulatory objectives. Below are the essential protections, recommended modernizations, and
ways to balance regulatory autonomy:

1. Fair and Equitable Treatment (FET)
e Essential Protection: FET reassures investors by ensuring they are protected from denial of justice,
manifest arbitrariness, discrimination, or abusive treatment.



Modernization: Explicitly align FET with the minimum standard of treatment under customary
international law, reducing ambiguity that can lead to expansive arbitral interpretations (OECD,
2022).

Proposed Language:

“Each Party shall accord investors fair and equitable treatment consistent with the minimum
standard of treatment under customary international law, including protection against denial of
justice and manifest arbitrariness.”

2. Protection from Direct and Indirect Expropriation

Essential Protection: Investors must be safeguarded from uncompensated takings of their property,
whether direct or indirect.

Modernization: Narrowly define indirect expropriation to exclude bona fide public interest
regulations (e.g., in health, environment, safety).

Example Clause:

“Non-discriminatory regulatory measures taken for legitimate public welfare objectives do not
generally constitute indirect expropriation.”

3. Most-Favored-Nation (MFN) and National Treatment

Essential Protection: Ensures non-discriminatory treatment relative to investors from other states
and domestic investors.

Modernization: Clarify that MFN does not extend to procedural rights (e.g., dispute settlement).
Introduce a “like circumstances” standard to limit National Treatment comparisons.

Example Clause:

“MFN obligations do not apply to dispute settlement procedures. National Treatment applies only
to investors in like circumstances.”

4. Full Protection and Security (FPS)

Essential Protection: States must exercise due diligence to protect investments from physical harm
and legal insecurity.

Modernization: Define FPS as a duty of reasonable diligence rather than imposing absolute liability.
Example Clause:

“Each Party shall accord investors full protection and security, meaning the obligation to take
reasonable measures consistent with international standards.”

5. Transfer of Funds

Essential Protection: Allows investors to repatriate capital and returns freely.

Modernization: Permit exceptions for balance-of-payments crises or legitimate, non-discriminatory
capital control measures.

Proposed Language:

“Free transfer of investment-related payments is guaranteed, subject to temporary, proportionate
measures necessary to safeguard financial stability.”

6. Modernizing Investor-State Dispute Settlement (ISDS)

Essential Protection: ISDS offers a neutral forum for resolving investment disputes.
Modernization:

o Require exhaustion of local remedies unless clearly futile.

o Adopt UNCITRAL transparency rules (open hearings, published awards, amicus curiae).

o  Provide mechanisms for early dismissal of frivolous claims.
Example Clause:
“Investors must seek remedies in domestic courts before arbitration. ISDS proceedings shall follow
transparency standards, including open hearings and published decisions.”

7. Explicit Regulatory Exceptions and the Right to Regulate

Essential Protection: Preserves policy autonomy for environmental protection, public health,
labour rights, national security, and cultural preservation.



e Modernization: Incorporate WTO-style general exceptions (e.g., GATT Article XX) and an explicit
right-to-regulate clause.

e Example Clause:
“Nothing in this Agreement shall prevent either Party from adopting measures necessary to protect
human, animal, or plant life or health, the environment, or public morals.”

8. Sustainable Development, ESG Obligations, and the Digital Economy

e Essential Protection: Ensures treaty consistency with contemporary social and environmental
standards.

e  Modernization: Condition treaty benefits on responsible business conduct, including compliance
with Environmental, Social, and Governance (ESG) benchmarks (UNCTAD, 2022).

e Example Clause:
“Investors must observe internationally recognized ESG standards. Investments in digital
technologies shall be protected subject to appropriate data protection and cybersecurity
regulations.”

9. Periodic Joint Review Mechanisms
e Essential Protection: Keeps the treaty adaptable to evolving economic and regulatory needs.
o Modernization: Mandate treaty reviews every five years, allowing amendments or clarifications
based on changing circumstances.

By explicitly defining and carefully limiting these investor protections, a revised Australia—Argentina BIT can
maintain robust safeguards for investors while ensuring regulatory autonomy for legitimate public policy
objectives. Integrating transparent dispute settlement processes, narrowly framed obligations, and ESG
considerations will align the treaty with modern international standards, fostering both investment
confidence and sovereign policy space.

Dispute Settlement Mechanisms

Which model(s) or approach(es) to investor—State dispute settlement (ISDS) should be considered (e.g.,
reformed ISDS, state-to-state dispute resolution, alternative mechanisms)?

What safeguards, limitations, or exceptions should be included to manage potential disputes?

How do we ensure transparency, fairness, and proportionality in dispute settlement?

BCSDA Response

To effectively modernize the investor—state dispute settlement (ISDS) mechanism in the updated Australia—
Argentina investment treaty, Australia should consider the following models and approaches, carefully
balancing investor protection, regulatory flexibility, and procedural transparency:

1. Recommended Models or Approaches for Modernized ISDS
A. Reformed ISDS Model (Procedurally Enhanced Arbitration)
e Retain ISDS, but integrate modern procedural safeguards, transparency measures, and limitations
on its application.
e Adopt UNCITRAL transparency rules, enabling open hearings, publicly accessible awards, and
allowance for amicus curiae submissions.
e Include explicit requirements for exhaustion of domestic remedies (unless ineffective), ensuring
arbitration is the last resort, not the first choice.
B. Investment Court System (ICS) Model
e Alternatively, consider an ICS-style permanent investment court, as adopted by the EU in recent
agreements (e.g., EU-Canada Comprehensive Economic and Trade Agreement, EU-Vietnam IPA),
with a permanent roster of arbitrators and transparent proceedings.
o  Offers predictability, consistency, transparency, and greater public legitimacy.
C. Hybrid or Multi-tiered ISDS System



e Combine the flexibility of arbitration with structured elements from an investment court system,
introducing institutional oversight, appellate mechanisms, and transparency standards, as seen in
recent treaties like CPTPP and USMCA.

2. Essential Procedural Safeguards and Transparency Measures
Exhaustion of Local Remedies
e Require investors to exhaust domestic judicial processes first, unless they demonstrate futility or
manifest ineffectiveness.
e Ensures legitimate public policies have the chance to be reviewed domestically before escalating
internationally, reducing unnecessary arbitration claims.
Transparency and Public Access
e Adopt UNCITRAL Transparency Rules:
o Arbitration documents publicly available.
o Open hearings accessible to public observers.
o Allow submissions by civil society or other affected stakeholders (amicus curiae
participation).
Early Dismissal Mechanism
e Include mechanisms allowing tribunals to swiftly dismiss frivolous or clearly unmeritorious claims,
reducing burdens on governments and increasing confidence in ISDS fairness.
Binding Joint Interpretations
e Enable governments to issue binding joint interpretations of treaty clauses, offering authoritative
guidance that tribunals must follow, reducing uncertainty or expansive interpretation risks.

3. Clearly Defined and Modernized Standards of Protection
e Define investor protections clearly and narrowly, including:
o Explicitly clarified scope for Fair and Equitable Treatment (FET).
o Explicit limitations on what constitutes Indirect Expropriation, safeguarding legitimate
regulation.
o Clear definitions of the scope of Most-Favored-Nation (MFN) and National Treatment
standards.

3. Explicit Regulatory Carve-Outs and Exceptions
e Explicitly carve out or exempt critical public-interest policy areas (environmental, climate, health,
labour, cultural industries, national security) from ISDS claims.
e Include general exceptions clauses modeled after WTO GATT Article XX, ensuring regulatory
measures for environmental protection, climate action, public health, or national security are
explicitly protected.

4. ESG and Responsible Investor Obligations
e Link eligibility for ISDS protection explicitly to investors' compliance with internationally recognized
environmental, social, and governance (ESG) standards, ensuring responsible business practices are

prerequisites for arbitration access.

5. Joint Institutional Oversight and Review Mechanism
e  Establish a joint investment oversight committee to periodically review treaty implementation,
assess the operation of ISDS provisions, issue interpretive clarifications, and recommend treaty
adjustments as necessary.

6. Appellate or Review Mechanism
e Consider incorporating an appellate review mechanism or joint appellate body to review ISDS
tribunal awards, ensuring consistency, predictability, and correctness in legal interpretation,
following contemporary best practices in ISDS reform (UNCITRAL WGIII recommendations).

Commercial and Strategic Benefits of the Chosen Approach:
e Atransparent, fair, and balanced ISDS approach would:
o Enhance investor confidence by offering predictable legal protection.



o Protect legitimate regulatory measures from unfair investor challenges, safeguarding
public welfare.

o Improve bilateral diplomatic and economic relations by reinforcing trust and reducing
disputes.

Potential Drawbacks or Challenges:
e Increased complexity and administrative costs due to enhanced procedural requirements.
e  Risk of investor hesitation due to perceptions of reduced protection if safeguards are overly
restrictive or complex.

Conclusion and Recommendation:

A hybrid ISDS model, combining modern procedural safeguards, explicit regulatory carve-outs, enhanced
transparency, and clear responsible-investor standards, is recommended as the most balanced, sustainable,
and effective approach. This ensures robust investor protection while explicitly safeguarding Australia's
regulatory autonomy in the public interest.

Sectoral Priorities and Facilitation

Which sectors or types of investment would benefit most from bilateral facilitation or enhanced cooperation
(e.g., clean energy, infrastructure, critical minerals)?
What concrete measures could encourage sustainable and inclusive investment in these areas?

BCSDA Response

The following sectors or types of investment would benefit significantly from targeted bilateral facilitation
and enhanced cooperation between Australia and Argentina, each accompanied by recommended measures
to promote sustainable and inclusive outcomes:

1. Renewable Energy and Clean Technology
Why Beneficial:
e Argentina’s abundant renewable resources (wind, solar, hydrogen) coupled with Australia’s
expertise in renewable technology and project management create natural complementarities.
e  Strategic alignment with global climate commitments and net-zero targets.
Concrete Measures:
e  Establish joint renewable energy research and innovation centers or hubs for technology sharing.
e  Offer preferential finance arrangements or co-investment incentives specifically for renewable
projects.
e  Promote collabourative green hydrogen development, leveraging Australia’s technological expertise
and Argentina’s renewable resources (especially solar and wind).

2. Critical Minerals and Sustainable Mining
Why Beneficial:
e Argentina possesses significant deposits of lithium, copper, and rare earth elements critical for
energy transition; Australia has advanced extraction and processing technologies.
e Mutual benefits from increased strategic supply-chain security for critical minerals.
Concrete Measures:
e Develop bilateral initiatives supporting sustainable extraction, responsible mining practices, and
advanced processing technologies.
e Joint ventures or technology-sharing programs to establish advanced refining and processing
facilities.

3. Sustainable Agriculture and Agri-tech
Why Beneficial:
e  Both nations possess strong agricultural sectors, offering synergies in agri-tech, sustainable farming
practices, biotechnology, and climate-resilient agricultural methods.
e Enhances productivity, sustainability, and climate resilience for agriculture sectors.



Concrete Measures:
e  Establish collabourative innovation hubs or research centers for agritech and biotechnology.
e Provide incentives for joint ventures promoting precision agriculture, water-saving technologies,
and sustainable livestock practices.

4. Infrastructure and Connectivity
Why Beneficial:
e Strengthening infrastructure investments (ports, rail, digital infrastructure, logistics hubs) enhances
connectivity, facilitating deeper bilateral trade and market integration.
e Stimulates broader economic development and regional growth.
Concrete Measures:
e Facilitate public-private partnerships (PPPs) in critical transport infrastructure, ports, and logistics
hubs to streamline investment processes and financing arrangements.
e  Establish a bilateral infrastructure investment fund targeting sustainable and inclusive regional
projects.

5. Digital Economy and Innovation
Why Beneficial:
e  Growing digital economy sectors offer significant potential for high-value innovation, economic
diversification, and cross-border technology cooperation.
e Supports economic resilience and competitive advantage for both countries.
Concrete Measures:
e Create a bilateral digital innovation partnership to fund joint ventures and startups in fintech,
cybersecurity, artificial intelligence, digital infrastructure, and data management technologies.
e Facilitate regulatory cooperation and policy harmonization to reduce barriers in digital trade and
investment flows.

6. Climate and Environmental Management

Why Beneficial:
e Both countries have substantial interests in climate mitigation, adaptation, and biodiversity
conservation.

e Shared expertise and cooperation enhance climate resilience and support global environmental
commitments.
Concrete Measures:
e Launch joint investment projects targeting climate adaptation infrastructure, biodiversity
conservation programs, and water resource management.
e Provide streamlined regulatory processes or preferential funding for carbon capture, storage
technologies, and environmental restoration initiatives.

7. Green Finance and ESG-Aligned Investment
Why Beneficial:
e  Promotes long-term investment flows aligned with ESG principles, mobilizing private capital for
sustainable development.
e Positions both countries as leaders in responsible and sustainable finance.
Concrete Measures:
e Develop joint platforms or facilitate issuance of sustainable financial products (green bonds, ESG-
linked finance).
e Facilitate investor education, training, and technical assistance programs to encourage ESG
investment.

7. Health and Biotechnology Sectors
Why Beneficial:
e Bilateral cooperation in pharmaceuticals, biotechnology, medical research, and health innovation
significantly strengthens public health outcomes.
e Enhances strategic capability in managing future health crises or pandemics.
Concrete Measures:



e  Establish joint public-private health innovation programs.
e  Facilitate streamlined approvals or targeted incentives for health technology and biotechnology
investments.

Strategic Benefits of Enhanced Cooperation Across These Sectors:

o Diversification of Trade and Investment: Reduces economic dependence on limited sectors,
creating balanced and sustainable bilateral economic relations.

e  Economic Resilience: Enhances both countries' capacity to manage economic shocks and global
disruptions through strategic investments.

e Long-term Sustainable Economic Growth: Stimulates job creation, innovation, and technology
adoption, driving inclusive economic prosperity in both countries.

e Global Alignment: Enhances credibility and alignment with international climate and sustainability
commitments, improving global market positioning.

Focusing enhanced cooperation and facilitation in these sectors, supported by targeted measures and
incentives, maximizes commercial benefits, strategic partnership alignment, and long-term sustainable
growth between Australia and Argentina.

Economic, Commercial, and Regional Impacts

What are the potential commercial and economic benefits—or drawbacks—of updated BIT provisions?
How might the renegotiations affect employment, regional development, and strategic relationships with
Argentina, Pakistan, and Tiirkiye?

BCSDA Response

A structured analysis of the potential commercial and economic benefits or drawbacks resulting from
updated Bilateral Investment Treaty (BIT) provisions between Australia and Argentina, as well as their likely
impacts on employment, regional development, and strategic relationships is following.

Potential Commercial and Economic Benefits
1. Increased Investor Confidence and Reduced Risk
e C(learly defined investment protections and dispute mechanisms reduce uncertainty, encouraging
Australian companies to invest more confidently in Argentina.
e  Provides investors with a stable, predictable legal framework, attracting long-term, sustainable
investment.
2. Expansion of Sustainable Investments
e Provisions explicitly promoting renewable energy, critical minerals, agri-tech, and infrastructure
foster growth in sectors with strong potential returns.
e Facilitates deeper economic ties through cooperative projects, technology transfers, and joint
ventures.
3. Alignment with Global Standards and ESG Integration
e Positions both countries as attractive destinations for responsible investors, aligning investment
practices with global ESG standards.
e Strengthens market credibility, attracting international capital committed to sustainability
objectives.
4. Economic Diversification
e Encourages bilateral investments into diversified sectors beyond traditional commodities, mitigating
economic risks and dependence on single sectors.
e  Enhances resilience of both economies to global shocks, market volatility, or economic downturns.
5. Enhanced Bilateral Trade and Market Access
e Strengthens market connectivity, creating new commercial opportunities through targeted
infrastructure and digital connectivity investments.
e  Facilitates market entry for Australian businesses into Argentine and Mercosur markets, potentially
expanding market presence across Latin America.



Potential Commercial and Economic Drawbacks
1. Increased Compliance and Administrative Costs
e Enhanced ESG and sustainability obligations may impose additional reporting and compliance
burdens on investors, potentially discouraging smaller businesses or less-prepared investors.
e Initial uncertainty or complexity regarding new provisions could temporarily slow down investment
decisions.
2. Perceived Reduction of Investor Protection
e Strengthened regulatory carve-outs or narrowed definitions of investment protections may raise
investor concerns about reduced treaty protection compared to previous agreements.
e  Could affect competitive positioning relative to other investment destinations if investor
protections are viewed as overly limited.
3. Potential for Investment Shifts
e Narrowed investment definitions or sectoral exclusions might deter certain types of investors,
particularly speculative or short-term capital, potentially limiting immediate investment inflows.

Impacts on Employment and Regional Development
Positive Employment Impacts:

e Increased bilateral investments in high-growth sectors (renewable energy, mining, agriculture,
infrastructure) can generate significant local employment opportunities.

e Sustainable investment projects typically provide higher-quality, stable, and skilled job
opportunities, contributing to workforce development and skills upgrading.

Challenges to Employment:

e Transitional effects could emerge, particularly in traditional industries affected by sectoral shifts
towards sustainability-focused investments. This may necessitate targeted retraining or transition
support.

Positive Regional Development Impacts:

e Enhanced infrastructure and sustainable investments can stimulate regional economies, particularly
benefiting rural and remote areas in Argentina (mining provinces, agricultural regions).

e Investments in sustainable agriculture, renewable energy, and infrastructure projects improve
regional connectivity, local economies, and livelihoods.

Impacts on Strategic Relationships
Positive Strategic Relationship Impacts:

e Successful treaty renegotiation reinforces diplomatic ties, signaling mutual trust and long-term
bilateral commitment.

e Strengthened cooperation in sustainability, climate action, and innovation enhances Australia's
strategic influence and positioning within Latin America and globally.

e Joint investment initiatives and regulatory alignment facilitate deeper economic and political
cooperation, potentially extending beyond trade and investment into broader diplomatic,
environmental, and technological partnerships.

Risks or Challenges to Strategic Relationships:

e Negotiations may reveal differing priorities or sensitivities, particularly concerning regulatory
sovereignty, ISDS mechanisms, or ESG obligations. Clear communication and balanced provisions
are crucial to mitigating these risks.

e Argentina’s economic or political volatility might still pose challenges, potentially impacting investor
confidence despite the improved treaty framework.

Ensuring Treaty Resilience and Flexibility:
To maintain adaptability and resilience over the long-term, the updated treaty should incorporate
mechanisms such as:
e  Periodic treaty reviews and amendment procedures: Regular evaluation of treaty performance to
adjust provisions as conditions evolve.
e Institutionalized cooperation mechanisms: Joint committees or institutional frameworks for
continuous dialogue, facilitating smooth adjustments and responsive treaty management.



Updated BIT provisions, if well-designed and clearly communicated, offer significant economic and
commercial opportunities for both Australia and Argentina, particularly in sustainability-focused sectors.
Potential drawbacks, while manageable, require careful balancing through clear treaty drafting and robust
procedural safeguards. Overall, the renegotiation presents substantial opportunities to foster sustainable
growth, create jobs, enhance regional development, and strengthen strategic bilateral relations.

Future-Proofing and Sustainability

What provisions would best address longer-term challenges, such as the energy transition and climate
change?
How can the treaty remain resilient and adaptable to evolving global and domestic priorities?

BCSDA Response

We believe, the following treaty provisions would best position the Australia—Argentina Bilateral Investment
Treaty (BIT) to address longer-term challenges, such as climate change and the energy transition, while
ensuring resilience and adaptability to evolving priorities:

1. Explicit Alignment with International Climate Agreements
e  Provisions explicitly referencing international commitments (e.g., the Paris Agreement targets, net-
zero commitments) ensure the treaty remains aligned with evolving global climate standards and
obligations.

2. Clear Right-to-Regulate for Climate and Environmental Measures
e Explicit clauses that protect regulatory measures aimed at achieving climate, environmental, or
sustainability objectives from being challenged as indirect expropriation or breaches of treaty
obligations.
e Clarifies the legitimacy of climate regulations and environmental protections against investor
claims.

3. Provisions Supporting Renewable Energy and Energy Transition Investments
e Explicit commitments to facilitate and incentivize bilateral investments in renewable energy (solar,
wind, hydrogen, battery storage) and energy transition technologies.
e  Facilitation mechanisms for technology transfer and capacity-building initiatives to accelerate
adoption of climate-friendly technologies.

4. Comprehensive ESG and Sustainability Obligations
e  Explicitly linking treaty protections to investor compliance with internationally recognized ESG
principles.
e  Ensures investment treaty protections encourage responsible business conduct and
environmentally responsible investment practices.

5. General Exceptions and Regulatory Safeguards
e  C(learly articulated carve-outs protecting regulatory measures addressing climate, environmental
protection, public health, resource management, labour rights, and social welfare from potential
investor arbitration claims.

5. Sustainability Impact Assessments (SIAs) and Reporting Requirements
e Mandating Sustainability Impact Assessments for major investments, requiring investors to
transparently demonstrate contributions to sustainability, environmental, and climate objectives.
e Regular ESG-related public reporting, promoting accountability and transparency over the lifecycle
of investments.

6. Joint Institutional and Cooperation Mechanisms



e  Establishing joint committees or institutions dedicated to ongoing dialogue, facilitating continuous
review, strategic cooperation, and adaptation of investment-related measures, ensuring treaty
responsiveness to emerging priorities.

6. Periodic Review and Flexible Amendment Mechanisms
e Include explicit provisions requiring periodic joint reviews (every 5-7 years) and streamlined
mechanisms to amend treaty provisions, adapting swiftly to new challenges or evolving economic,
technological, or environmental contexts.

7. Climate-focused Dispute Settlement Safeguards
e  Clearly instruct dispute tribunals to explicitly consider international climate obligations and public-
interest regulatory legitimacy in arbitration proceedings, limiting potential adverse arbitration
outcomes from legitimate regulatory measures.

8. Green Finance and Sustainable Investment Facilitation
e Explicitly include mechanisms to promote ESG-aligned investment instruments (green bonds,
climate finance), facilitating private-sector investment flows toward sustainable projects.

8. Technology and Innovation Cooperation Frameworks
e  Provisions fostering joint investment and cooperation in technological innovation and knowledge
transfer, specifically in areas critical for climate resilience, such as agri-tech, digital infrastructure,
and climate adaptation technologies.

9. Explicit Sectoral Prioritization for Sustainable Development
o  Clear prioritization in the treaty of investment sectors explicitly aligned with sustainability, climate
resilience, and inclusive economic development, ensuring the treaty remains responsive to evolving
sectoral opportunities.

These strategic provisions ensure the treaty remains robust, relevant, adaptable, and responsive, effectively
addressing long-term global challenges like climate change and energy transition, while safeguarding
regulatory autonomy and maintaining investor confidence.

Suggested Example clause
e "To ensure the long-term relevance and effectiveness of this agreement, both Parties commit to
periodic joint reviews every five years. These reviews shall evaluate the treaty’s impact on
sustainable investment, technological advancements, and regulatory best practices. Furthermore,
treaty provisions shall be adaptable to align with international climate commitments and evolving
economic conditions."
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