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I. [bookmark: _Toc210748986][bookmark: _Toc211353380]INTRODUCTION
Chair, distinguished members of the Panel – good morning. Thank you for the opportunity to make an oral statement at this session.
Australia considers this case raises important questions in relation to the interpretation of sub-paragraph 3(a) of Article X of the GATT 1994 and the obligations on an investigating authority if a complaint is withdrawn. 
[bookmark: _Toc210748987]Before proceeding to set out Australia’s views on these issues, Australia notes that the Russian Federation is a third party in this dispute and is present at this session. Australia would therefore like to reiterate its ongoing support for Ukraine and to again condemn in the strongest terms Russia's illegal and immoral invasion of Ukraine. Russia's aggression is a gross violation of international law, including the UN Charter, and is inconsistent with the global rules and norms that underpin multilateral organisations such as the WTO.
II. [bookmark: _Toc211353381]ARTICLE X:3(A) OF THE GATT 1994 
Turning to the issues in this dispute, Indonesia claims that by continuing the anti-dumping investigation while terminating the anti-subsidy investigation following the withdrawal of the complaints in both proceedings, the European Union failed to administer the provisions governing the withdrawal of complaints in the Basic Anti-Dumping Regulation and the Basic Anti-Subsidy Regulation in "a uniform and reasonable manner" in violation of sub-paragraph 3(a) of Article X of the GATT 1994.[footnoteRef:1] Indonesia argues that while the factual circumstances of the two investigations were the same, the Commission treated the proceedings very differently.[footnoteRef:2]  [1:  Indonesia’s first written submission, para 62. ]  [2:  Indonesia’s first written submission, para 110. ] 

The European Union disagrees with Indonesia’s claims relating to the alleged lack of "uniformity" and "reasonableness" of the Commission’s determinations to continue the anti-dumping investigation and terminate the anti-subsidy investigation[footnoteRef:3] and submits the claims are entirely meritless.[footnoteRef:4]   [3:  First written submission of the European Union, para 80.  ]  [4:  First written submission of the European Union, para 111. ] 


Australia considers that an examination of claims under sub-paragraph 3(a) of Article X of the GATT 1994 requires the Panel to exercise a balanced judgment between the fundamental right of traders to procedural fairness and the sovereign right afforded to Members to manage how they administer their laws and regulations.[footnoteRef:5] Australia also considers that non-uniformity or differences in administrative processes do not, by themselves, constitute a violation of sub-paragraph 3(a) of Article X.[footnoteRef:6]   [5:  Panel Report, Thailand – Cigarettes (Philippines) paras. 7.873-7.874.]  [6:  Appellate Body Report, EC – Selected Customs Matters, para. 224.] 

The term "uniform" in sub-paragraph 3(a) has been interpreted to mean "of one unchanging form, character, or kind; that is or stays the same in different places or circumstances, or at different times".[footnoteRef:7] The requirement of uniform administration of laws and regulations has been understood to mean "uniformity of treatment in respect of persons similarly situated".[footnoteRef:8] [7:  Panel Report, US – COOL, para. 7.876.]  [8:  Panel Report, US – Stainless Steel (Korea), paras. 6.50.] 

Panels have also found that "uniform" administration under sub-paragraph 3(a) of Article X requires that laws be applied in a consistent and predictable manner.[footnoteRef:9]  [9:  Panel Reports, US – COOL, para. 7.876; Argentina – Hides and Leather, para. 11.83.] 

As for the term "reasonable", it has been interpreted to mean "not irrational or absurd", "proportionate", and "within the limits of reason, not greatly less or more than might be thought likely or appropriate".[footnoteRef:10] In US – COOL, the Panel found that whether an act of administration can be considered reasonable within the meaning of sub-paragraph 3(a) of Article X entailed "a consideration of factual circumstances specific to each case".[footnoteRef:11]   [10:  Panel Report, US – COOL, paras. 7.850-7.851.]  [11:  Panel Report, US – COOL, paras. 7.850-7.851.] 

In the case before the Panel, the European Union argues there were "manifest differences"[footnoteRef:12] between the anti-subsidy and anti-dumping proceedings.  [12:  First written submission of the European Union, para 53.] 




According to the European Union, the primary differentiating factor was the phases of the respective investigations at the time of the withdrawal of the complaints.[footnoteRef:13] The two investigations were around six months apart.[footnoteRef:14] In the anti-dumping investigation, the withdrawal took place after dumping, injury and causation had been preliminarily established. In the anti-subsidy investigation, the Commission had not reached any finding of the existence of subsidisation. As such, the decision required in the anti-dumping investigation was whether to impose measures and the decision required in the anti-subsidy investigation was whether to investigate.[footnoteRef:15] [13:  First written submission of the European Union, para 54. ]  [14:  First written submission of the European Union, para 54.]  [15:  First written submission of the European Union, para 54. ] 

The European Union also notes that there were differing reasons provided by CUFTA for the withdrawal of the respective complaints. The "influence from stakeholders" was given as a factor in the withdrawal of the anti-dumping complaint but was not raised with respect to the withdrawal of the anti-subsidy complaint.[footnoteRef:16]  [16:  First written submission of the European Union, para 59. ] 

In Australia’s view, uniform and reasonable administration, consistent with sub-paragraph 3(a) of Article X of the GATT 1994 does not require an investigating authority to reach identical results where the circumstances are different, as asserted by the European Union in this case.[footnoteRef:17]  [17:  Panel Report, US – Stainless Steel (Korea), para. 6.51 ] 

III. [bookmark: _Toc211353382]WITHDRAWAL OF A COMPLAINT UNDER THE ANTI-DUMPING AGREEMENT 
Indonesia also claims that the European Union violated Article 5.6 of the Anti-Dumping Agreement because it proceeded with its investigation following the withdrawal of the complaint, without a separate determination that the conditions in that provision were satisfied.[footnoteRef:18]  [18:  First written submission of Indonesia, para 3.] 



Indonesia argues the withdrawal of the complaint amounted to a "change" in the factual circumstances and the European Union was required to "promptly" make a new determination as to whether the "continuation" of the investigation remained justified or whether "termination" was required under Article 5.8.[footnoteRef:19] Indonesia claims that the investigation could only proceed as an ex officio investigation under Article 5.6.[footnoteRef:20] [19:  First written submission of Indonesia, para 139. ]  [20:  First written submission of Indonesia, para 165. ] 

The European Union argues that the claim is based on an "erroneous interpretation" of the Anti-Dumping Agreement[footnoteRef:21] and is not supported by the text and context of Article 5.6.[footnoteRef:22]  [21:  First written submission of the European Union, para 112.]  [22:  First written submission of the European Union, para 143.] 

As noted by Indonesia, the situation of a withdrawn complaint that is currently before the Panel is not contemplated by the Anti-Dumping Agreement.[footnoteRef:23]   [23:  First written submission of Indonesia, para 126. ] 

Article 5.6 of the Anti-Dumping Agreement expressly applies in "special circumstances" where the authorities of a Member decide to "initiate" an anti-dumping investigation without having received a written application by or on behalf of a domestic industry. 
Australia agrees with the Panel in US – Corrosion-Resistant Steel Sunset Review that "[t]he text of Article 5.6 gives no indication that its evidentiary standards apply to anything but self-initiation of investigations".[footnoteRef:24]  [24:  Panel Report, US – Corrosion-Resistant Steel Sunset Review, para 7.36. ] 

In the case before the Panel, the European Union initiated the anti-dumping investigation after having received a written application by or on behalf of domestic industry. 
Once an investigation has been initiated on the basis of sufficient evidence in such an application, the application has served its purpose. While there is a continuing obligation to terminate an investigation under Article 5.8 where an investigating authority is satisfied that there is not sufficient evidence of dumping and injury to justify proceeding, that must be based on an assessment of the overall state of the evidence before the investigating authority.[footnoteRef:25] [25:  Panel Report, US – Softwood Lumber V, para. 7.137.] 


In Australia’s view, the mere withdrawal of the complaint – in and of itself – did not affect the state of evidence before the investigating authority and therefore did not require the Commission to terminate the investigation under Article 5.8. As such, it did not require the Commission to find that the conditions in Article 5.6 were satisfied in order for it to continue the investigation.
There is no obligation on an investigating authority to satisfy the requirements of Article 5.6 of the Anti-Dumping Agreement after it has already satisfied the requirements to initiate the investigation based on an application by or on behalf of domestic industry under Articles 5.2, 5.3 and 5.4. That remains the case even if the application is withdrawn.
IV. [bookmark: _Toc205283677][bookmark: _Toc210748989][bookmark: _Toc211353383]CONCLUSION 
Australia thanks the Panel for its time, and the Secretariat for its work to assist the Panel. Australia hopes that its submissions today will be useful for the Panel’s consideration of this matter. 
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