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Please see attached list of further LES applicants for certification by the Minister under the LES special humanitarian 
visa program.  
 
Normally we would seek Ministerial approval through a Min Sub, but due to time constraints, we propose to 
streamline the process.  
 
DFAT has conducted a rapid assessment of these individuals, primarily employment details and if they have met the 
eligibility criteria. There are a range of individuals that have not provided sufficient details to appropriately assess 
their eligibility. 
 
We recommend   be considered for certification ‐   ‐ as having 
grounds for certification by way of Minister Payne’s Ministerial discretion under 3(a)(iv) of the Legislative 
Instrument IMMI 12/127.  All applications were received in the past couple of days.  
 
We have also included a list of   applicants received in recent days which we do not consider meet the grounds for 
LES certification.  The Minister may decide nonetheless to recommend them for 449 consideration in the Home 
Affairs process. 
 
We would suggest the Minister initial the attachment to signal agreement, or that you send an email 
confirmation, as you did on 21 August. Following approval, we will seek further bio data for these individuals. We 
will then send the bio data to Home Affairs.  
 
 

Best regards 

 
Gary Cowan 
 
First Assistant Secretary  
North and South Asia Division 
 
Gary.cowan@dfat.gov.au 
P:  +61 2 6261 9090  Vnet: 8616 9090 
M: +61 423 077 070 
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Department of Foreign Affairs and Trade 

T: +61 2   |  @dfat.gov.au 
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FOR: Senator the Hon Marise Payne Action Requested By: 23 August 2021 
INFO:    
 
 

Reason for Urgency:  
 

 
 

Afghanistan 

Key Issues:   
 

 
 DFAT is recommending  applicants for certification and has identified nine 

applicants as having grounds for certification by way of your (Minister Payne’s) Ministerial discretion under 
3(a)(iv) of the Legislative Instrument IMMI 12/127.  Those you certify will be notified to the Department of 
Home Affairs for inclusion in the rapid 449 visa process.  All applications are very recent. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

Recommendation:  
That you: 

a) Agree to certify applicants listed in Part One of Attachment A as eligible 
under the visa policy for at-risk Afghans. 

b) Agree to apply your (Minister Payne’s) ministerial discretion under IMMI 12/127 
in relation to  applicants by indicating your decision on certification against 
the names listed in Part One Attachment A. 

c) Agree not to certify applicants listed in Part Three of Attachment A under 
the visa policy for at-risk Afghan employees. 

d) Note the Department will shortly provide you with advice on further 
applications who have applied very recently in light of the changed 
circumstances in Afghanistan. 

e) Note DFAT is continuing to direct Afghans deemed ineligible under the LES visa 
program to other humanitarian visa program options. 

 

Decision:  
 

Agreed / Not Agreed  

 

Agreed / Not Agreed  

 

Agreed / Not Agreed 

 

Noted  

 

Noted 

Domestic/Media Considerations:  
 

 
Action: 
  
Marise Payne 

         /       /         

  

From:  Gary Cowan, FAS NSD,  
 

Contact:   
 

Can this proposal be funded from within your existing divisional allocation (departmental/aid)? Not Applicable 
If the proposal high risk/high value (over $100m) concept has been approved by the Aid Governance Board? Not Applicable 
 
 
Consultation:  NIL 
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Background:   

 
 

2.  This Ministerial Submission asks you (Minister Payne) to make decisions on 60 applications for certification. 
This is a necessary step before applicants can apply for a for a humanitarian visa with the Department of 
Home Affairs, where applicants undergo further vetting (identity, character and health checks).  After 
completion of the vetting process a humanitarian visa can be granted.   

3.  In order for a DFAT (or AusAID) LES to obtain a visa, you (Minister Payne) must first certify, in accordance 
with the Legislative Instrument IMMI 12/127 (Attachment B), that the staff member is employed with DFAT 
(or has been within six months of applying for certification), and is at individual risk of harm due to their 
employment with the Embassy and/or support to Australia’s whole-of-government mission in Afghanistan.  
The Department has recommended the waiver of the six-month limitation (under 4(i) IMMI 12/127) in 
exceptional circumstances  given the collapse of the Government of 
Afghanistan and the return of the Taliban. 

4.  DFAT continues to receive a high level of enquiry in applications and enquiries (including from  
. Enquiries have surged again with the Taliban advance.  To meet this demand, DFAT has upscaled our 

mailbox management capabilities to ensure enquiries not meeting the criteria to be considered under the 
Afghan LES visa program are either appropriately referred on or provided information on visa options. 

5.  We recommend applications in Part One of Attachment A to be certified as eligible in line with the 
Migration Regulations 1994, the Legislative Instrument IMMI 12/127,  

  We recommend  applications 
in Part Two of Attachment A for your (Minister Payne’s) ministerial discretion under paragraph 3(a)(iv) IMMI 
12/127.  of the applications in Part Three of Attachment A we recommend are considered ineligible under 
IMMI 12/127. 

6.  The  applicants we are recommending as eligible  

7.  
 the Department has 

identified  applications in Part Two of Attachment A that we have assessed  
 as having potential grounds for certification by way of your (Minister Payne’s) ministerial 

discretion under 3(a)(iv) IMMI 12/127  
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IMMI 12/127 

Page 1 of 2 

 
 
 

   
 
 

Migration Regulations 1994 

 

 

CLASS OF PERSONS 

 

(Paragraphs 200.211(1A)(a) and 201.211(1A)(a)) 
 
 

I, CHRIS BOWEN, Minister for Immigration and Citizenship, acting under paragraphs 
200.211(1A)(a) and 201.211(1A)(a) of Schedule 2 to the Migration Regulations 1994 (‘the 
Regulations’), having consulted as required under subclauses 200.211(1B) and 201.211(1B): 
 
1. REVOKE Instrument Number IMMI 09/027 signed on 8 May 2009, specifying classes of 

persons for paragraphs 200.211(1A)(a) and 201.211(1A)(a) of Schedule 2 to the 
Regulations; AND 

 
2. SPECIFY all non-citizens who have been assessed to be at significant risk of harm as a 

result of their employment with: 
(a) the Department of Foreign Affairs and Trade (DFAT) in the Australian Embassy in 

Baghdad in Iraq since 1 May 2003; or 
(b) between 17 March 2003 and 15 May 2009: 

(i) were employed in a private civilian capacity by the Australian Defence 
Force (ADF) in Iraq; or 

(ii) were employed or worked collaboratively in a private civilian capacity 
with the Australian Defence Force in Iraq with the: 
(i) Overwatch Battle Group (West); or 
(ii) Australian Army Training Team 

and who have: 
(iii) ceased employment with, or who have ceased working collaboratively 

with, the Australian Defence Force; and 
(iv) sought certification from the Minister of Defence on or before 15 May 

2009; and 
(v) who have applied for a class XB (Refugee and Humanitarian) visa on or 

before 31 December 2009; or who 
(c) any time after 15 May 2009 have been employed in a private civilian capacity in the 

Australian Defence Force in Iraq 
as a class of persons for the purposes of subclauses 200.211(1A) and 201.211(1A). 

 

 

Federal Register of Legislative Instruments F2012L02566
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3. SPECIFY that for the purpose of subclauses 200.211(1A) and 201.211(1A) a class of 

persons are all non-citizens employed with the Department of Foreign Affairs and Trade 
(DFAT), the Australian Defence Force (ADF), the Australian Agency for International 
Development (AusAID) or the Australian Federal Police (AFP):  
(a) who have been assessed as being at significant individual risk of harm as a result of 

their support to Australia’s whole of Government mission in Afghanistan due to their 
role, location, employment period and currency of employment; including: 

(i) interpreters in Uruzgan Province in positions funded by DFAT; or 
(ii) interpreters or instructors employed with the ADF or AFP; or 
(iii) project, facilities management and advisory staff in the Provincial 

Reconstruction Team in Uruzgan on behalf of AusAID and/or DFAT; or 
(iv) a person who is able to satisfy the relevant agency Minister that 

exceptional circumstances exist for that Minister to certify that the non-
citizen is in that class of persons; and 

(b) are not, or were not, an Afghan government or military official or employed in a 
private security capacity; and 

(c) are not nationals or citizens of another country other than Afghanistan; and 
 

4. A class of persons under paragraph 3 must have sought to be certified by the relevant agency 
Minister under paragraph 200.211(1A)(b) or 201.211(1A)(b): 

(i) within six months of ceasing employment; or 
(ii) in the case of a locally engaged employee who has ceased employment on 

or after 1 January 2012, before 30 June 2013; or 
(iii) where the relevant agency Minister is satisfied that exceptional 

circumstances exist – at any time. 
 
 
This instrument, IMMI 12/127, commences on 1 January 2013.  
 
 
Dated 14 December 2012 
 
 
 
 
 
 

CHRIS BOWEN 
Minster for Immigration and Citizenship 
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