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AFTINET submission on the Costa Rica accession to the Comprehensive and Progressive
Trans-Pacific Partnership (CPTPP) to support a side-letter excluding provisions on Investor-
State Dispute Settlement (ISDS) from applying to Australia and Costa Rica

Australian government policy! opposes the inclusion of ISDS in new trade agreements, and pledges
to review it in existing agreements because it reduces the rights of governments to regulate in the
public interest.

Costa Rica has applied for membership of the CPTPP, which does include ISDS. The accession is in the
process of being negotiated bilaterally with all current CP'TPP member governments. The Australia-
Costa Rica negotiations are still ongoing. Australia does not have a Bilateral Investment Treaty with
Costa Rica or any other arrangements that includes ISDS.

The CPTPP includes ISDS and unless specific action is taken ISDS will apply to both Costa Rica and
Australia in the CPTPP if the accession is approved. Consistency with government policy requires that
the government acts to exclude new ISDS arrangements with Costa Rica.

There is a simple means to achieve this through both governments exchanging side-letters agreeing
not to apply ISDS to each other, modelled on the CPTPP side-letter that Australia negotiated with the
United Kingdom at the time of its accession. Recent evidence in support of the government’s policy
against ISDS is summarised below.

ISDS reduces the right of governments to regulate in the public interest and has been identified as
a threat to urgently needed government action to address the climate crisis

ISDS originally developed in the post-colonial period after World War Il to compensate international
investors for the direct expropriation or taking of property by governments. However, over the past
60 years, they have expanded to include “indirect expropriation”? and “legitimate
expectations”3which do not exist in national legal systems. Investors can claim that they deserve
compensation if they can argue that a change in law or policy reduces the value of their investment
and/or expected future profits and/or that they were not consulted fairly about the change and/or
did not expect the change to occur when they made the investment. These rules enable tribunals to
pay more attention to the payment of compensation rather than whether the regulation is in the
public interest.
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The number of reported ISDS cases has been increasing rapidly, reaching 1,401 as of September
2025.% These include cases against tobacco regulation,® medicine patents,® environmental
protections,” indigenous land rights,® regulation of the minimum wage® and more recently,
government action to reduce carbon emissions, examples of which are discussed in more detail
below.

A 2022 study published in the journal Science showed the increasing use of ISDS clauses in trade
agreements by fossil fuel companies to claim billions in compensation for government decisions to
phase out fossil fuels is a growing threat to government climate action®.

Australia has experienced this threat. Australian billionaire Clive Palmer has registered his company
Zeph Investments in Singapore and used ISDS in the ASEAN-Australia-New Zealand free trade
agreement and the Singapore Free Trade Agreement to claim a total of SA420 billion from the
Australian government. The first claim was for $300 billion after he lost a High Court appeal against a
Western Australian government decision to refuse an iron ore mining license®!. The other three
claims, which total $120 billion, are for the refusal of permits for a coal mine and coal-fired power
station in Queensland?®?. The refusals were for environmental reasons, including contributions to
increased carbon emissions®3. The tribunal has taken over two years to decide '* that that Palmer is
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not a Singaporean investor, and awarded legal costs of $13.6 million to the government. However
the full decision has not been released, so the future of the other cases is not yet known.

Other governments are withdrawing from ISDS arrangements because of threats to climate action.
In Europe, German energy companies RWE and Uniper launched ISDS cases against the Netherlands
using ISDS in the Energy Charter Treaty (ECT) over its moves to phase out coal-powered energy by
2030%. Although both cases have now been withdrawn, they spurred public debate,

After this debate and a comprehensive review, the EU Commission in July 2023 proposed a
coordinated withdrawal of all EU states from the Energy Charter Treaty (ECT) because its ISDS
provisions were being used against government policies to reduce carbon emissions*®. This
withdrawal is now proceeding. The UK has also announced its withdrawal from the ECTY’.

There is also bipartisan opposition to ISDS in the USA. The USA and Canada both agreed not to apply
ISDS to each other in the Trump administration’s 2020 revision of NAFTA (now called the US-Mexico-
Canada Agreement 18

A 2023 report by the UN Special Rapporteur on human rights and the environment found
“overwhelming evidence that ISDS is a major barrier to addressing climate change.”*°

CPTPP exemptions for environmental protections have been overruled by ISDS tribunals

There have been attempts in more recent trade agreements, such as CPTPP, to include more
protections for governments. This includes exemptions that are meant to safeguard public interest
regulation. However, the effect of the “modernised” provisions has been limited as ISDS tribunals
have continued to draw on the text of old treaties when interpreting “modernised” treaties.?

For example, in the Eco Oro v. Colombia decision, the tribunal disregarded an exception in the
Colombia-Canada FTA included to protect governments’ right to enact environmental regulation.
The exception reads that nothing in the FTA’s investment chapter “shall be construed to prevent a
Party from adopting or enforcing measures necessary” to protect the environment if the measures
do not amount to “arbitrary discrimination or disguised restraint on trade or investment” However,
the tribunal decided that even if the exemption applies to a measure, “this does not prevent an

investor claiming ... that such a measure entitles it to the payment of compensation”.!

15 Kluwer Arbitration (2021) http://arbitrationblog.kluwerarbitration.com/2021/08/24/the-netherlands-coal-phase-out-
and-the-resulting-rwe-and-uniper-icsid-arbitrations/

16 European Commission (2023, 7 July, https://energy.ec.europa.eu/news/european-commission-proposes-coordinated-
eu-withdrawal-energy-charter-treaty-2023-07-07 en

17 UK government (2024) UK departs Energy Charter Treaty, 22 February, https://www.gov.uk/government/news/uk-
departs-energy-charter-treaty

18Miller-Chevalier (2023) As the end of NAFTA's sunset period approaches, Mexican, U.S. and Canadian investors have until
April 1 to submit a notice of intent. International Alert March 15. Available

at https://www.millerchevalier.com/publication/end-naftas-sunset-period-approaches-mexican-us-and-canadian-
investors-have-until-april (accessed 23 February, 2024)
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In the CPTPP, a similar exception includes the additional proviso that nothing should prevent
measures to protect the environment “otherwise consistent with this chapter”.?? Trade law experts
have said that the circular language of this exception gives no additional protections for
environmental regulation.?

These exemptions do not prevent claims from being brought against governments with uncertain
outcomes because of inconsistent decisions by tribunals. They only provide some possible
arguments governments can use while spending millions on legal and arbitration costs in defending
them.

Costa Rica is a world leader in forest conservation and other measures to protect the environment
and reduce carbon emissions.?* Adding Australia as a possible source of ISDS claims would
unnecessarily expose Costa Rica to risks from both Australian-based companies and international
companies which could establish subsidiary companies in Australia.

Conclusion and Recommendation

Consistency with government ISDS policy requires that Australia make a condition of approval of
Costa Rica’s accession to the CPTPP that both government exchange legally binding side letters
confirming that neither government will apply the ISDS provisions in the CPTPP to the other
government, modelled on the Australia-United Kingdom side letter.

Recommendation: As a condition for approval of Costa Rica’s accession to the CPTPP the
governments of Australia and Costa Rica should exchange legally binding side letters confirming
that neither government will apply the ISDS provisions in the CPTPP to the other government.
These letters could be modelled on the CPTPP side letter on ISDS between Australia and the
United Kingdom.
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