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I. INTRODUCTION
1. These proceedings initiated by the United States under the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU) raise significant systemic issues concerning the legal interpretation of Members’ obligations under the General Agreement on Trade in Services (GATS).  
2. In its third party submission, Australia addresses a number of issues relating to the GATS, with a particular focus on interpreting China’s Schedule of specific commitments under the GATS (China’s Schedule), including: 
(a) The meaning of subsector 7B(d) “all payment and money transmission services, including credit, charge and debit cards, travellers cheques and bankers drafts (including import and export settlement)”;
   
(b) China’s GATS commitments under subsector 7B(d); and  

(c) Interpretation of the sectoral classifications used by Members in GATS Schedules.

3. Australia reserves the right to raise other issues in the third party hearing with the Panel.
II. THE GENERAL AGREEMENT ON TRADE IN SERVICES 
A. The Meaning of “All Payment and Money Transmission Services” 
4. A material issue in this matter is whether China’s Schedule includes specific commitments on “electronic payment services”.  To this end, the United States contends that subsector 7B(d) of China’s Schedule, in particular the words “[a]ll payment and money transmission services, including credit, charge and debit cards, travellers cheques and bankers drafts (including import and export settlement)”, capture electronic payment services (as defined by the United States in its Request for Establishment of a Panel).

5. China submits that the services at issue in this dispute are better characterised as “network operator” and “network services”, 
 which “relate to the operation of a telecommunications and data processing infrastructure through which network operators supply authorization, clearing and settlement services to banks and other financial institutions”.
  China’s view is that these services are better classified under an alternative subsector, which China has left unbound in its Schedule – namely, “settlement and clearing services for financial assets” (item (xiv) of the Annex on Financial Services).

6. China stated in its submission that “authorisation” is the process of approving or declining a transaction before a purchase is finalised. 
  China referred to “clearing” as the process of delivering final transaction data from an acquirer to an issuer for posting to the cardholder’s account, the calculation of certain fees and charges that apply to the issuer and acquirer involved in the transaction, and the conversion of transaction amounts to the appropriate settlement currencies. 
   China submitted that “settlement” is the process of calculating, determining, reporting and transferring the net financial position of issuers and acquirers for all transactions that are cleared. 
    

7. Accordingly, a central issue in this dispute is the meaning of the phrase “all payment and money transmission services” in subsector 7B(d) of China’s Schedule. Australia submits that the services described by both the United States and China are correctly classifiable under subsector 7B(d) of China’s Schedule.  

8. Australia recalls that the US – Gambling dispute involved an analogous situation concerning the examination and interpretation of scheduled services commitments.  In considering the relevant section of the United States’ Schedule of specific commitments under the GATS (US Schedule), the Panel, and the Appellate Body, began by examining the ordinary meaning of the various key terms used in the US Schedule.  


9. The Appellate Body noted that Article 31(1) of the Vienna Convention on the Law of Treaties 1969 (Vienna Convention) requires a treaty to be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context, and in light of its object and purpose.  As noted by the United States in its response to China’s request for a preliminary ruling,
 the Appellate Body has previously stated that in identifying the ordinary meaning, a panel may start with the dictionary definitions of the terms to be interpreted.
  Accordingly, the United States has referred to dictionary definitions of “payment”, “pay” “money”, and “transmission”,
 and Australia will not make any further submissions on the individual meanings of these words.  

10. Australia submits that in reference to the ordinary meaning of the individual words, “all payment and money transmission services” encompasses services which manage or facilitate the transfer of funds, whether for the purposes of payment for a good, service or debt, or for purposes unrelated to payment, from one person or place to another.  Indeed, as the United States noted in its response to China’s request for a preliminary ruling, “electronic payment services” involve the services through which transactions involving payment cards are processed, and through which transfers of funds between institutions participating in the transaction are managed and facilitated.
  To this end, by managing and facilitating the transfer of money (i.e. a current medium of exchange) or payment (i.e. the transfer of money in return for something) from one person or place to another, Australia agrees that credit card based payment service suppliers thus engage in both payment transmission and money transmission services. 

11. Similarly, Australia submits that the meaning of “all payment and transmission services” correctly captures the services described by China.  That is, clearing and settlement services, as they relate to card based payments, which, inter alia, includes the facilitation of authorising a transaction, the transmission of financial transaction data, and the operation of the processing infrastructure, are accurately captured by the meaning of “all payment and money transmission services”.  
12. In Australia’s view, authorisation, clearing and settlement services as they relate to card based payments, including: the facilitation of authorisation and delivery of financial data to the relevant parties involved in the transaction; calculation of fees and charges that apply to the issuer and acquirer; conversion or transaction amounts; and calculation, determination and transferring of the net financial position of issuers and acquirers, are fundamental components of card based transactions.  Indeed, without “the processing infrastructure, network and rules and procedures”, which China refers to as telecommunications and data processing infrastructure,
 card based payment transactions would simply not occur.  To this end, Australia submits that these services are not simply an “input” to the provision of that service,
 but rather a fundamental and central component.

13. The Appellate Body has also noted that dictionary definitions alone are not necessarily capable of resolving complex questions of interpretation because dictionaries typically catalogue all meanings of words.
  Accordingly, the Appellate Body has noted that under Article 31 of the Vienna Convention, the “ordinary meaning of treaty terms may be ascertained only in their context and in light of the object and purpose of the treaty”. 
  In the analysis of context of the meaning of a scheduled commitment, the Appellate Body has accepted that Members may refer to the Member’s GATS Schedule, provisions of the GATS and the GATS Schedule of other Members.
 

14. China has included the words “including credit, charge and debit cards, travellers cheques and bankers drafts (including import and export settlement)” in its Schedule, as examples of activities envisaged under “all payment and money transmission services”.  The inclusion of “credit, charge or debit cards” into “all payment and money transmission services”, further supports the view that subsector 7B(d) was at least intended to cover the services under dispute.  In particular, inclusion of these words makes it clear that services which seek to manage and facilitate the transmission and processing of money and payment transactions, such as through the use of payment cards (i.e. credit and debit cards), fall within the confines of China’s market access and national treatment commitments. 
15. Our review of the scheduling practices of other Members, which provides additional context, reveals that some Members did not include the additional words “credit, charge or debit cards” into their respective Schedules.  Accordingly, Australia submits that Members who have chosen to include these additional words intended to clarify that for the purpose of their commitments, subsector 7B(d) at least covers services relating to the management and facilitation of credit and debit card transactions.    
16. Australia submits that reference to the provisions of the GATS provides further relevant context for interpretation of “all payment and transmission services”.  Article 5(a) of the Annex on Financial Services notes that “financial services is any service of a financial nature offered by a financial service supplier of a Member”.  The Annex sets out a detailed list of activities falling under the meaning of financial services, which evidences the intention of the negotiators comprehensively to cover the activities of the financial sector.  In particular, Article 5(a)(viii) of the Annex further notes that financial services include, under “Banking and other financial services”, “all payment and money transmission services, including credit, charge and debit cards, travellers cheques and banker drafts”.  The inclusion of this provision into the meaning of “financial services”, further clarifies that members intended that credit card and debit card transmission services are categories of financial services, for which Members may choose to make commitments.  
17. Reference to the other categories under Article 5(a) of the Annex on Financial Services also provides additional context informing the meaning of “all payment and transmission services”.  In particular, China submits that the services relating to card based transactions at dispute, including clearing and settlement services, more appropriately fall under Article 5(a)(xiv), which relates to “settlement and clearing services for financial assets”.  Australia submits that this subsector concerns settlement and clearing services for financial assets, other than card based transactions.  We note that Article 5(a)(xiv) includes the words “securities, derivative products and other negotiable instruments”, as examples of the subject of the transactions envisaged by “settlement and clearing services for financial assets”.  That is, the distinguishing quality of Article 5(a)(xiv) is that it concerns services relating to financial assets.  In addition, unlike Article 5(a)(viii), Article 5(a)(xiv) does not make specific reference to “credit, charge and debit cards”.  Australia submits that inclusion of the words “credit, charge or debit cards” into “all payment and money transmission services”, further supports the view that credit and debit card transactions, including clearing and settlement services in so far as they relate to card based transactions, more appropriately fall under Article 5(a)(viii) of the Annex, rather than Article 5(a)(xiv).  
18. Article 32 of the Vienna Convention provides that recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of Article 31.  In China – Publications and Audiovisual Products, the Appellate Body held that it did not consider that the Panel committed any error by seeking confirmation under Article 32 of the Vienna Convention, of its preliminary conclusion under Article 31.
   
19. In US-Gambling the Appellate Body noted that the Services Sectoral Classification List (MTN.GNS/W/120, 10 July 1991) “constitutes supplementary means of interpretation, including the preparatory work of the treaty”.  As submitted by the United States, W/120 appears to have been the starting point for China’s Schedule, which sets out its categories and entries, under the heading of “B. Banking and Other Financial Services (excluding insurance and securities)”, by using the similar entries, including numbering and letters, as those contained in the “Banking and other financial services (EXCL. insurance)” section of W/120. Importantly, subsector 7(B)(d) of W/120 only refers to “All payment and money transmission services”.  Accordingly, as submitted above, inclusion of the additional words “including credit, charge and debit cards, travellers cheques and bankers drafts (including import and export settlement)” illustrates that services which seek to manage and facilitate the transmission and processing of money and payment transactions, such as through the use of payment cards (i.e. credit and debit cards), fall within the confines of subsector 7B(d).  
20. Australia accordingly submits that, “all payment and money transmission services”, includes services which manage or facilitate the transfer of funds, whether for the purposes of payment for a good, service or debt, or for purposes unrelated to payment, from one person or place to another.  It therefore follows that the services described by both the United States and China in their submissions (i.e. “electronic payment services” and/or network services), are correctly classifiable under subsector 7B(d) of China’s Schedule. 
B. China’s GATS Commitments on Financial Services 
21. Australia submits that the following comments may assist the Panel in its interpretation of China’s scheduled services commitments under subsector 7B(d).  We note the WTO Secretariat takes the view that all commitments in a Member’s Schedule are bound unless otherwise specified.
  To this end, where a Member wishes to remain free in a given sector and/or mode of supply (i.e. where it wishes to retain the flexibility to introduce or maintain limitations on market access or national treatment) the Member will enter the term “unbound” in its Schedule of Specific Commitments.  Conversely, where a Member wishes to bind itself to a market access and/or national treatment commitment, for which it maintains no limitations, it will enter “None” with respect to the relevant sector or mode.  A Member may also make a commitment with limitations by providing specific explanation in the text of the Schedule.  
22. With respect to its market access limitations under subsector 7B(d), China has not listed “Unbound” or “None” under the mode (3) limitations.  China has expressly noted under mode (3) that the “geographic” and “client” restrictions shall expire within five years of accession.  Further, under its mode (3) commitments China noted that “within five years after accession, any existing non-prudential measures restricting ownership, operation, and juridical form of foreign financial institutions, including on internal branching and licenses, shall be eliminated”.  Accordingly, with respect to its market access commitments under mode (3), China has only maintained certain prudential licensing limitations with respect to subsector 7B(d), specifically asset requirements on the part of foreign financial entities seeking to access China’s market.  Australia submits that other than the prudential limitations on foreign financial entities, China is therefore “otherwise none” with respect to subsector 7B(d).  
23. In addition, China’s national treatment limitations include the following inscription in relation to subsectors (a) to (f):  
Except for geographic restrictions and client limitations on local currency business (listed in the market access column), foreign financial institutions may do business, without restrictions or need for case-by-case approval, with foreign invested enterprises, non-Chinese natural persons, Chinese natural persons and Chinese enterprises.  Otherwise, none.” 
Given the expiry of the geographic and client restrictions, the above paragraph provides clarification that foreign financial institutions may do business with the entities listed in the paragraph.  This is confirmed by the inclusion of the words “otherwise, none”, which indicates that other than the geographic and client restrictions, which also expired in 2006, there are no other limitations relating to China’s national treatment commitments.  
24. Australia notes China’s submission that its mode (3) market access and national treatment commitments for subsector 7B(d) are limited to foreign financial institutions.  China stated that “because the United States has failed to demonstrate that what it calls ‘electronic payment service suppliers’ are foreign financial institutions, its claims relating to mode 3 of subsector (d) must fail”.
  However, Australia submits that although China includes certain limitations with respect to foreign financial institutions, this does not mean that its commitments are limited to foreign financial institutions.  If this were the case, China would have included the words “unbound except”, or “otherwise unbound” in its Schedule, as indeed it has with respect to mode 1. 
25. Examination of China’s national treatment limitations results in the same conclusion.  As noted above, Australia’s reading of China’s Schedule is that China included certain limitations with respect to foreign financial institutions, which expired in 2006, and provided clarification that foreign financial institutions may do business with the entities listed in the national treatment column.  However, this clarification should not be understood to mean that the commitment only extends to foreign financial institutions, particularly since China has included the words “otherwise none”, rather than “otherwise unbound”. 
26. China further submitted that the services described by the United States in its submission are services provided to banks by non-banks, and that China has limited its commitments for subsector 7B(d) to foreign financial institutions. 
  To this end, China noted that it did not “commit to open its market to the types of services that are at issue in this dispute, which are services that non-bank service suppliers provide to banks and other financial institutions”. 
  However, for the reasons provided above, Australia does not consider that China’s Schedule is limited to foreign financial institutions.  
27. On this point, Australia notes that subsector 7B(d) falls under “Banking and Other Financial Services”.  The Annex on Financial Services notes that a “financial service is any service of a financial nature offered by a financial service supplier of a Member”.  Australia submits that the services described by China and the United States, which relate to electronic payment or network services, could be said to be a “financial service” given that they are a service of a financial nature, regardless of whether the supplier is a bank or not.  That is, the services seek to manage or facilitate the processing or transmission of card based payments.  The services listed under “Banking and Other Financial Services” are therefore capable of being provided by either banks or non-banks. 
C. Interpretation of the Sectoral Classification Used in GATS Schedules 
28. In its submission, China highlights the importance of interpreting GATS Schedules in line with the 2001 Scheduling Guidelines. 
  Australia agrees with China’s position that the system of classifying services would "collapse" if distinct and separately identifiable services could be classified under another sector or subsector, simply because they manage or facilitate or relate to the processing of that service. 
  Australia acknowledges that sectors and subsectors in a Member’s Schedule are mutually exclusive, and agrees that preserving this reading of the architecture of the Schedules is fundamental to a meaningful interpretation of Members’ commitments
29. Australia remains of the view, however, that "electronic payment services"
 or “network services”
 are a fundamental component of credit card based payment services, and should properly be included under the definition of “all payment and money transmission services”.
III. Conclusion 

30. Central to this dispute are a number of important systemic issues concerning the interpretation of Members’ GATS Schedules.  As set out above, Australia submits that subsector 7B(d) “all payment and money transmission services, including credit, charge and debit cards, travellers cheques and bankers drafts (including import and export settlement)” should be interpreted broadly, so as to include card based payment  services, including clearing and settlement services insofar as they relate to credit card transactions.  Further, we have offered some views on how China’s GATS Schedule should be interpreted, noting the importance of interpreting GATS Schedules consistently with the 2001 Scheduling Guidelines.  
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