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Geneva, 27 October 2011
Mr Chairman, Members of the Panel

A. INTRODUCTION
1. Thank you for the opportunity to present Australia’s views on this dispute, which raises systemic issues concerning the legal interpretation of Members’ obligations under the General Agreement on Trade in Services (GATS). 
2. We agree with Korea that this dispute presents Members with an important opportunity to consider how entries in the Schedule of Specific Commitments of Members should be interpreted, and that the Panel’s decision will carry significant weight in future disputes involving trade in services. 
 
3. Australia has provided a written submission identifying some key issues of systemic and legal interest, including: 

a. The meaning of the words in subsector 7B(d) of China’s Schedule of specific commitments under the GATS (China’s Schedule);
   

b. The scope of China’s GATS commitments under subsector 7B(d); and  

c. Interpretation of the sectoral classifications used by Members in GATS Schedules.

4. Australia would like to briefly comment on these key issues.
B. MEANING OF “ALL PAYMENT AND MONEY TRANSMISSION SERVICES”: 
5. A central issue in this matter is the meaning of the phrase “all payment and money transmission services” in subsector 7B(d) of China’s Schedule, and whether the services at dispute are captured by this subsector. 
6. Australia submits that in reference to the ordinary meaning of “payment”, “money”, “transmission” and “services”, the term “all payment and money transmission services” should be interpreted broadly to encompass services which are integral to payment and money transmission services, including services which seek to manage and facilitate credit card based payments.
7. Australia submits that the services described by both the United States and China in their submissions are correctly classifiable under subsector 7B(d) of China’s Schedule.  In particular, the services that the United States refers to as “Electronic Payment Services”, involve services through which transactions involving payment cards are processed, and through which transfers of funds between institutions participating in the transaction are managed and facilitated.
  To this end, by managing and facilitating the transfer of money or payment from one person or place to another, Australia agrees that credit card based payment service suppliers engage in both payment transmission and money transmission services. 

8. Similarly, Australia submits that the meaning of “all payment and transmission services” correctly captures the services described by China.  That is, the services described by China, including clearing and settlement services as they relate to credit card based payments, are fundamental components of card based transactions.  Indeed, without “the processing infrastructure, network and rules and procedures”, which China refers to as telecommunications and data processing infrastructure,
 card based payment transactions could not occur.  These services are fundamental to the transmission of funds between the entities involved in a card based transaction.  
9. As noted in our submission, the Appellate Body has found that under Article 31 of the Vienna Convention on the Law of Treaties, the ordinary meaning of treaty terms may be ascertained only in their context, and in light of the object and purpose of the treaty.
  The Appellate Body has accepted that Members may refer inter alia to the provisions of the GATS as relevant context in determining the meaning of a scheduled commitment.
  Accordingly, we note that Article 5(a)(viii) of the Annex on Financial Services includes “credit, charge or debit cards” as examples of activities envisaged under “all payment and money transmission services”. 
C. CHINA’S GATS COMMITMENTS ON FINANCIAL SERVICES 

10. Another important matter in this dispute is the interpretation of China’s scheduled services commitments under subsector 7B(d).  We note this is a complex area, not least because not all Members have followed the scheduling guidelines in all instances. Our written submission sets out in detail our reasoning on this point.  In addition, we recognise the point made by the European Union in its submission, that Article I:2(c) of the GATS defines mode 3 services as the supply of a service “by a service supplier of one member, through commercial presence in another Member”.
  Importantly, if a Member wishes to limit the service suppliers that are permitted to provide a particular service, then it must explicitly inscribe such a limitation in its schedule of commitments.   

11. We are of the view that a proper interpretation of China’s commitments with regard to subsector 7B(d) is as follows.  Under “market access” China has inscribed neither “Unbound” nor “None” with respect to mode 3.  Australia submits that other than the prudential licensing limitations on foreign financial entities, China’s Schedule should be interpreted as “otherwise, none” as to any further limitations relating to subsector 7B(d).  Similarly, given the expiry of the geographic and client restrictions in 2006, there are no limitations relating to China’s national treatment commitments.  This is confirmed by the inclusion of the words “otherwise, none” under “national treatment”. 
12. It is therefore our view that subsector 7B(d) of China’s Schedule is not limited to foreign financial institutions, as claimed by China, as no such limitation has been inscribed in its Schedule.  Australia submits that although China has inscribed certain limitations and/or clarifications under “market access” and “national treatment”, which relate to foreign financial institutions, this does not mean that its commitments are limited to foreign financial institutions. If this were the case, China would have included the words “unbound except” or “otherwise unbound” in its Schedule, as indeed it has with respect to mode 1. 
D. CHINA’S GATS COMMITMENTS ON FINANCIAL SERVICES 

13. Australia would like to reiterate its agreement with China’s submission that the system of services classification used by Members in making sectoral commitments (“document W/120”) would "collapse" if distinct and separately identifiable services could be classified under another sector or subsector, simply because they manage or facilitate or relate to the processing of that service. 
  Australia acknowledges that sectors and subsectors in a Member’s Schedule are mutually exclusive, and agrees that preserving this reading of the architecture of the Schedules is fundamental to a meaningful interpretation of Members’ commitments. 
E. CONCLUSION 
14. That concludes Australia’s remarks.  Australia would be pleased to provide responses to any questions that the Panel may have. 
Thank you, Mr Chairman, Members of the Panel. 
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