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Geneva, 16 August 2011
Members of the Division,

1.  Thank you for the opportunity to present the views of Australia.

2. Australia has provided a written submission identifying some key systemic issues, as well as important questions of legal interpretation, raised by this appeal.  I will not repeat the arguments set out in Australia’s submission.  Rather, I would like to highlight four of the key questions that are directly before the Appellate Body in this dispute.

3. The first question concerns the Panel’s finding that transactions properly characterised as “purchases of services” are excluded from the scope of Article 1.1(a)(1) of the Agreement on Subsidies and Countervailing Measures (the SCM Agreement).  The question before the Appellate Body is whether, in determining whether there is a financial contribution by a government within the meaning of Article 1.1(a)(1) of the SCM Agreement, a panel should effectively exclude a particular type of transaction – the purchase of services by a government –without taking into account the nature of that transaction (that is, without taking into account that something of economic value has undoubtedly been transferred from the government to the recipient).
4. The second question concerns the United States’ argument that the reduction in the general Business & Occupation (B&O) tax rates in respect of manufacturers of commercial aircraft and their components does not constitute the foregoing of revenue that was “otherwise due” within the meaning of Article 1.1(a)(1)(ii) of the SCM Agreement.  The Appellate Body has previously emphasised that, for the purposes of determining whether revenue foregone was “otherwise due”, there must “be some defined, normative benchmark against which a comparison can be made between the revenue actually raised and the revenue that would have been raised ‘otherwise’”.
  This benchmark “must allow a comparison of the fiscal treatment of comparable income, in the hands of taxpayers in similar situations”.
  
5. The United States argues that it is the range of B&O tax rates for the 36 different categories of business activities within Washington’s B&O tax system (rather than the general rates that apply for manufacturing, wholesaling and retailing) that reflects the tax treatment of income that is “legitimately comparable” to the tax treatment of income in respect of the aircraft manufacturing sector.  The United States argues that, while the reduced tax rates that apply in respect of the aircraft manufacturing sector are less than the general rates, they nevertheless fall within the average effective B&O tax rate (that is, the range of tax rates that apply to the 36 categories of business activities) and, therefore, do not constitute revenue foregone that was “otherwise due”.  However, the United States acknowledges that “the average effective B&O tax rate is not a normative benchmark by which to contrast the fiscal treatment afforded to legitimately comparable income”.
  The question before the Appellate Body is whether a Member can establish that revenue foregone was not in fact “otherwise due” without identifying a defined, normative benchmark that demonstrates that there is no distinction between the revenue actually raised and the revenue that would have been raised “otherwise”.
6. The third question concerns the European Union’s argument with respect to the specificity of the NASA and DOD patent waivers that “an interpretation of Article 2.1 that looks to the government-wide policies of a Member, rather than the actions and legislation of the authority that actually provides the subsidy, could frustrate the object and purpose of the SCM Agreement”.
  The question before the Appellate Body is whether, in determining whether a subsidy is specific, a panel should effectively be barred from considering the broader policy and legal framework of the relevant jurisdiction, by being limited to a consideration only of the actions and legislation of the authority that actually provides the subsidy.
7. The fourth question concerns the Panel’s finding that the significant disparity between the proportion of the Industrial Revenue Bonds received by Boeing and Spirit and their place within the goods sector of the relevant jurisdiction – as represented by the proportion of the sector they employ – indicates that the subsidy was de facto specific within the meaning of Article 2.1(c) of the SCM Agreement.  The question before the Appellate Body is whether, in determining whether a recipient’s share of a subsidy is “disproportionately large”, a recipient’s proportion of employment within the relevant jurisdiction meaningfully represents its share of economic activity (even where the recipient operates in a capital-intensive industry).
8. Australia submits that the Appellate Body’s answer to all of these questions should be “No”.  This would ensure that, in the context of this case, all of the subsidies that fall within the defined scope of Articles 1.1 and 2.1 of the SCM Agreement, but only those subsidies, are subject to the Agreement’s disciplines.  
9. I would like to note that although Australia’s written submission and this statement do not address every issue raised by the European Union, the United States, and the other Third Participants, this should not be regarded as an indication that Australia considers that the issues it has not addressed are not important.  Nor does it indicate agreement or otherwise with any particular argument of the Participants or other Third Participants in these appellate proceedings. 
10. Finally, I note that Australia will address the adverse effects issues raised by this appeal in our opening statement at the next session of the oral hearing.

11. Thank you.
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