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A.
INTRODUCTION
1. These proceedings raise significant systemic issues, as well as important questions of legal interpretation.  In its written submission, Australia will focus on a select few issues.  However, the fact that Australia has not commented on a particular issue should not be taken as an indication that Australia accepts the views of either party or the Panel on that issue.  The issues Australia will address in this submission are:
(a) financial contribution under Article 1.1(a)(1) of the Agreement on Subsidies and Countervailing Measures (SCM Agreement), in particular: 
- the exclusion of transactions properly characterised as “purchases of services” from the scope of the SCM Agreement; and 
- the benchmark for determining whether revenue foregone is “otherwise due”;

(b) specificity under Article 2.1 of the SCM Agreement, in particular:

- the relevant “granting authority” and the relevance of the “government-wide policies of a Member” in determining whether a subsidy is specific; and 

- the relevant baseline group for determining whether a subsidy has been granted in “disproportionately large amounts” to certain enterprises; and

(c) whether the effects of subsidies should be aggregated for the purposes of determining adverse effects under Article 5 of the SCM Agreement.
2. Australia reserves the right to raise other issues at the oral hearings before the Appellate Body.
B. FINANCIAL CONTRIBUTION

1. “Purchase of services”
3. The European Union argues that the Panel erred by excluding all transactions properly characterised as “purchases of services” from the scope of the SCM Agreement in its consideration of the aeronautics research and development (R&D) funding provided to Boeing by the National Aeronautics and Space Administration (NASA) and the United States Department of Defence (DOD).
  The European Union considers that the cash flows accruing to Boeing from the NASA and DOD aeronautics R&D programmes comprised a “direct transfer of funds” within the meaning of Article 1.1(a)(1)(i) of the SCM Agreement, and therefore constituted a “financial contribution” under Article 1.1(a)(1).

4. The Panel found that transactions properly characterised as “purchases of services” are excluded from the scope of Article 1.1(a)(1) of the SCM Agreement.
  It reached this conclusion after considering the ordinary meaning of the terms of Article 1.1(a)(1)(i), their context, the object and purpose of the SCM Agreement, and the preparatory work and circumstances of the conclusion of the SCM Agreement.
  
5. The Panel acknowledged that “[i]f a finding that purchases of services are excluded from the scope of the SCM Agreement necessarily led to the manifestly absurd result that a Member could turn a grant into an excluded ‘purchase of services’ simply by that Member ‘labelling’ the transaction a ‘contract’ or ‘purchase of services’, then such an interpretation would indeed run counter to the object and purpose of the SCM Agreement”.
  To avoid this “manifestly absurd result”, the Panel determined that only transactions properly characterised as purchases of services are excluded from the scope of Article 1.1(a)(1).

6. The Panel then considered whether the NASA and DOD aeronautics R&D contracts with Boeing could properly be characterised as purchases of services.  The Panel identified the critical question to be answered for this purpose was whether, after reviewing all of the evidence, the R&D that Boeing was required to conduct under the contract was “principally for its own benefit and use, or whether it was principally for the benefit and use of the US Government (or unrelated third parties)”.
  This analysis informed the Panel’s determination of whether the NASA and DOD aeronautics R&D contracts were financial contributions within the meaning of Article 1.1(a)(1).
7. In its submissions to the Panel, Australia disagreed that any transaction properly characterised as a “purchase of service” falls outside the scope of Article 1.1(a)(1) of the SCM Agreement.
8. Where a government “purchase of services” is exclusively directed at a service per se (that is, where the service itself is the subject of the purchase, and the service is unrelated to a particular good), Australia considers such purchases would not be covered by the SCM Agreement, which is an agreement relating to goods.  However, where a “purchase of services” relates to a particular good, Australia considers it would fall within the scope of Article 1.1(a)(1) of the SCM Agreement.  To this end, Australia notes that the Panel “[saw] little difficulty with the proposition that measures that involve a service relating to a particular good or a service supplied in conjunction with a particular good constitute a category of measures that could be found to fall within the scope of both the SCM Agreement and the GATS”.

9. Australia considers that an interpretation of Article 1.1(a)(1) that encompasses “purchases of services” (to the extent that the service relates to a particular good) is correct, given that text must be given its ordinary meaning, in context, and in light of the overall object and purpose of the SCM Agreement,
 and: (i) the term ‘financial contribution’ has a broad meaning, (ii) the omission of text is not necessarily dispositive; and (iii) the SCM Agreement disciplines subsidies to goods, including subsidies to a range of activities related to production of those goods (for example, the kinds of assistance for research activities covered by the now-lapsed Article 8). 
Broad meaning of “financial contribution”
10. WTO jurisprudence confirms the broad meaning given to “financial contribution” under Article 1.1(a)(1),
 which suggests that the range of transactions under subparagraph (iii) should not be limited.  As Australia noted in its written submission to the Panel,
 the panel in US - Export Restraints confirmed that subparagraphs (i) to (iii) encompass the transfer of economic resources from a government to a private entity “by directly providing something of value – either money, goods, or services – to a private entity”.
 

11. Further, that panel examined “financial contribution” in terms of the kinds of government measures that would, if they conferred a benefit, constitute subsidies.  It noted that:

...each of subparagraphs (i)-(iii) constitutes by itself a general ‘type of functions’ that encompasses one or more categories of behaviour...In particular, subparagraphs (i)-(iii) each refer to multiple governments actions and provides examples thereof.  Subparagraph (i), for instance, refers to three general categories (direct transfers of funds, potential direct transfers of funds, and potential direct transfers of liabilities) of the ‘type of function’ of transfers of funds and liabilities.
  
12. Similarly, the panel in US - Softwood Lumber III noted that a financial contribution also exists where “goods or services are provided which can be valued and which represent a value to the beneficiary in question”.
  That panel further described subparagraphs (i) to (iv) as explaining “a wide variety of circumstances” in which a financial contribution can exist.
  It considered that the provision of goods and services other than general infrastructure covers “the full spectrum of in-kind transfers the government may undertake by providing resources to an enterprise”.
  Further, that panel indicated that subparagraphs (i) to (iii) cover situations where the government “purchases something from an enterprise or a group of enterprises”.

13. Australia submits that the phrase “purchase of goods” could be considered an example of the “multiple government actions” that fall within the “categories of behaviour”
 in subparagraph (iii).  As such, “purchases of services” (while not expressly identified) could be considered to fall within this “category of behaviour”.  In Australia’s view, therefore, the text “purchase of services” would add little to subparagraph (iii) in terms of the scope of “provision of goods and services”, or, indeed, to the scope of Article 1.1(a)(1) (noting that this includes subparagraph (i) relating to “a direct transfer of funds”).

14. The Panel drew support for its finding that Members intended to exclude “purchases of services” from the scope of Article 1.1(a)(1) from the fact that earlier drafts of the text in Article 1.1(a)(1)(iii) of the SCM Agreement contained a reference to “purchase of services”, which was subsequently removed from the final text.
  However, as Australia submitted to the Panel, the Cartland II text (2 November 1990) introduced the language of “purchases goods or services”.  The first Cartland text and revision contained the reference to “a government provides goods or services” but contained no reference to “the purchase of goods or services”.  The question therefore, in Australia’s view, is not why the final version of the SCM Agreement contains no explicit reference to services in subparagraph (iii) but rather why the “purchase of goods” text was included.
The omission of text is not necessarily dispositive
15. Australia considers that an ordinary reading of the text, in context, and in light of the overall object and purpose of the SCM Agreement, suggests that “purchases of services” may fall within the scope of Article 1.1(a)(1) to the extent that they relate to a particular good, notwithstanding that the term “purchases of services” is not specifically identified in the text.
16. This view is reinforced by the Appellate Body in Canada - Autos, where in examining Article 3.1 of the SCM Agreement, the Appellate Body recalled the panel’s view that “omissions must have some meaning”  but went on to note that “omissions in different contexts may have different meanings, and omission, in and of itself, is not necessarily dispositive”.
  The Appellate Body found that reading Article 3.1(b) of the SCM Agreement as extending only to contingency “in law” since the words “in law or in fact” referred to in Article 3.1(a) were absent from Article 3.1(b) “would be contrary to the object and purpose of the SCM Agreement because it would make circumvention of obligations by Members too easy”.
  
17. Australia considers that meaning should not necessarily be attributed to the absence of text, particularly where it would be contrary to the object and purpose of the SCM Agreement; and, as the Appellate Body has cautioned, where it would readily enable circumvention of Members’ obligations.
The SCM Agreement disciplines activities related to goods, which could include actions related to services
18. Further, notwithstanding that it has now lapsed, Australia considers that Article 8 of the SCM Agreement provides relevant guidance in considering the treatment of government actions related to goods, including ‘assistance for research activities’.
  Article 8.2(a) of the SCM Agreement deems assistance for research activities to be a (non-actionable) subsidy.  In deeming this, Article 8 necessarily presupposes that government actions related to services could constitute a financial contribution and could confer a benefit within the meaning of Article 1.1 of the SCM Agreement.  In Australia’s view, the SCM Agreement is therefore intended to capture transactions related to goods, which could include actions related to services.

19. In light of the Panel’s consideration of the context provided by Article 8.2(a),
 it is important to clarify that Australia’s argument seeks only to establish that provisions of the SCM Agreement presuppose that government actions related to services could constitute a financial contribution (and, therefore, could come within the scope of the SCM Agreement).  Australia is not arguing that Article 8.2(a) of the SCM Agreement, which deems that assistance for research activities is a (non-actionable) subsidy, also deems that a government purchase of research activities is a subsidy.  As discussed below, in Australia’s view, for a government purchase of research activities to be a subsidy, it must fall within one of the relevant subparagraphs to Article 1.1(a)(1) and confer a benefit pursuant to Article 1.1(b).  Australia’s arguments to this point seek only to establish that Article 1 of the SCM Agreement should not be read as necessarily excluding government actions related to services.
Determining whether a particular government action related to services falls within the definition of a subsidy
20. Turning now to the question of whether a particular government action related to services is covered by the SCM Agreement, Australia argued in its submissions to the Panel that this can only be determined by examining whether that government action falls within the categories of financial contribution set out in Article 1.1(a)(1) of the SCM Agreement.  In Australia’s view, whether a particular government action can be characterised as a particular type of transaction is irrelevant to the question of whether it constitutes a “financial contribution” within the meaning of Article 1.1(a)(1).  Rather, the relevant question is whether the nature of the government action can properly be described as either:

(i) a direct transfer of funds (or potential direct transfers of funds or liabilities);

(ii) government revenue that is otherwise due that is foregone or not collected; or

(iii) government provision of goods or services other than general infrastructure, or government purchase of goods.

21. Australia draws support for this view from the statement of the Appellate Body in US-Softwood Lumber IV that “[a]n evaluation of the existence of a financial contribution involves consideration of the nature of the transaction through which something of economic value is transferred by a government”.
  Australia considers that this confirms the importance of accurately identifying the nature of the government action at issue in determining whether it falls within one of the categories of financial contribution.

22. In Australia’s view, it is the nature of the government action, and not its characterisation as a particular type of transaction (such as a “purchase of services”), that determines whether it falls within Article 1.1(a)(1) of the SCM Agreement.  For this reason, Australia disagrees with the Panel’s finding that “properly characterised purchases of services” (a particular type of transaction) are excluded from the scope of Article 1.1(a)(1) of the SCM Agreement.
23. Further, Australia recalls the Appellate Body’s analysis that the definition of a subsidy under Article 1.1 of the SCM Agreement has two discrete elements: (a) a financial contribution by a government; and (b) the conferral of a benefit.
  The Appellate Body has noted that the first element relates to the action of the granting authority and the second element relates to what was conferred on the recipient.
  Whether a particular government action is a financial contribution is a separate element of the definition of a subsidy under Article 1.1, distinct from the question of benefit.
  Australia therefore considers it is important to analyse separately the nature of the government action concerned and the benefit conferred on the recipient.

“‘Properly characterised’ purchases of services”: importing considerations of “benefit” into “financial contribution”
24. In Australia’s view, the Panel’s analysis of what constitutes a properly characterised purchase of services appears to conflate these two separate legal elements.  The Panel has determined whether a “purchase of service” is considered a financial contribution by reference to whether a benefit (in the precise terms of the Panel’s formulation, the “principal benefit”) is conferred on the service provider.
25. Adopting the Panel’s approach, if the service provided pursuant to a purchase of services is principally for the benefit and use of the purchaser, the transaction is properly characterised as a “purchase of services” and is therefore excluded from the scope of Article 1.1(a)(1) of the SCM Agreement on the basis that it does not constitute a financial contribution.  If the service provided pursuant to a purchase of services is principally for the benefit of the service provider, the transaction is not properly characterised as a “purchase of services”, and is therefore not excluded from the scope of Article 1.1(a)(1) of the SCM Agreement (on the basis that it constitutes a financial contribution).
  In this way, the Panel has imported considerations of benefit into its analysis of whether a government action constitutes a financial contribution.

26. Australia recognises that it was necessary for the Panel, having found that “purchases of services” were excluded from Article 1.1(a)(1) of the SCM Agreement, to seek to limit its finding to only “properly characterised purchases of services”, in order to avoid creating a significant loophole in the coverage of the SCM Agreement that could be readily exploited.  However, this need (and the Panel’s subsequent conflation of its analysis of financial contribution and benefit) only arose from the Panel’s conclusion that a particular type of government action (“purchases of services”) was excluded from Article 1.1(a)(1), without having also considered the nature of that government action.  

27. If the Panel had focused its analysis on the nature of the government action involved in the aeronautics R&D contracts and whether this fell within the meaning of “financial contribution” as defined in the relevant subparagraphs of Article 1.1(a)(1), it could then have undertaken the separate analysis of whether that government action conferred a benefit pursuant to Article 1.1(b).  It is only then that the Panel would have been in a position to determine properly whether the government action was a subsidy within the terms set out in Article 1.1 of the SCM Agreement. 
Additional concerns with the Panel’s “principal benefit” test
28. If the Appellate Body considers that the Panel was correct in excluding “properly characterised purchases of services” from the definition of “financial contribution” within Article 1.1(a)(1), notwithstanding that the Panel imported considerations of benefit into its analysis of financial contribution, Australia notes its further concerns with the Panel’s specific approach to determining “principal benefit”.  

29. First, the Panel’s “principal benefit” test appears inconsistent with the legal standard of benefit relevant to determining the existence of a subsidy.
  In order to fall within the definition of a subsidy set out in Article 1.1 of the SCM Agreement, a financial contribution need only confer a benefit.   There is nothing within the text or context of the SCM Agreement to support the view that a financial contribution must be “principally for the benefit” of the recipient in order to satisfy this criterion of the definition of a subsidy.  

30. Australia readily acknowledges that any analysis of whether a benefit is conferred by a financial contribution requires a comparative assessment.  However, the legal standard for determining “benefit” is whether the financial contribution has been provided on more advantageous terms than would have been available on the market.
  This assessment requires a comparison between the financial contribution provided and prevailing market conditions; not a comparison between the benefit conferred on the recipient of the financial contribution and the benefit conferred on the provider of the financial contribution.  However, it is the latter approach that the Panel has adopted in determining whether a “purchase of services” is properly characterised as such and, consequently, whether a “purchase of services” is excluded from the scope of the SCM Agreement.

31. In addition to the concerns with the “principal benefit” test already discussed, Australia disagrees with the Panel’s approach with respect to its implication that financial contributions that confer a benefit on the recipient (in providing more advantageous terms than would be available on the market), but not necessarily the “principal benefit”, do not meet the definition of a subsidy under Article 1.1 of the SCM Agreement.  

32. This would run counter to the Appellate Body’s endorsement of the approach taken by the Panel in Canada-Aircraft, which confirmed that “the focus of the inquiry under Article 1.1(b) of the SCM Agreement should be on the recipient and not on the granting authority”
 and that “the marketplace provides an appropriate basis for comparison in determining whether a ‘benefit’ has been ‘conferred’”.

33. Second, the Panel’s assessment of who “principally benefited” from the NASA and DOD aeronautics R&D contracts predominantly focused on the benefit or use of the service provided under the contract.  That is, the Panel focused on whether the research and development undertaken pursuant to the contracts was principally for the benefit of Boeing, or for the benefit of NASA or DOD.
34. In Australia’s view, the Panels’ analysis of the benefit or use of the service provided under the R&D contracts at issue would be necessary but not sufficient for determining whether a purchase of services is “principally for the benefit” of the purchaser or the service provider.  In Australia’s view, it would also be necessary to consider other relevant elements of a contract in order to determine which party is the “principal beneficiary”.
35. One example of an additional relevant factor is the amount of remuneration provided in exchange for the service.  Even if the service provided pursuant to a purchase of services contract is “principally for the benefit” of the purchaser, if the remuneration provided in return for that service clearly exceeds the value for the service provided, this could provide a basis for concluding that the purchase of services was, on balance, “principally for the benefit” of the service provider.
  
36. Taking account of additional factors such as remuneration in determining “principal benefit” (and, consequently, whether a transaction is properly characterised as a “purchase of services”) would, in part, address the scenario raised by the European Union whereby “the Secretary of the US Department of Defense pays Boeing $2 billion to fly him on a company jet from Washington, DC to a conference in Geneva, Switzerland.”
  In Australia’s view, this scenario neatly highlights one of the deficiencies in the Panel’s narrow approach to determining “principal benefit”.  The service provided is principally for the benefit and use of an agent of the United States Government.  However, the remuneration of $2 billion for the flight clearly exceeds the value of that service, and would provide a reasonable basis for concluding that that “purchase of services” is principally for the benefit of Boeing.
37. Finally, the Panel’s “principal benefit” test does not explicitly consider whether the benefit conferred by a purchase of services relates to, or passes through to, the production of goods.
  Australia acknowledges that, given the specific circumstances of this case, the Panel did implicitly consider whether the benefit conferred by the aeronautics R&D contracts related to Boeing’s production of large civil aircraft.  The Panel’s conclusion that the NASA aeronautics R&D contracts were not “properly characterised purchases of services” was based on the Panel’s determination that the R&D performed by Boeing was principally for its own benefit and use, rather than the benefit of NASA.  In determining this, the Panel considered evidence that indicated that the R&D performed by Boeing benefited Boeing’s production of large civil aircraft.
  
38. However, as previously stated, where a government “purchase of services” is exclusively directed at a service per se (that is, where the service itself is the subject of the purchase, and the service is unrelated to a particular good), such purchases would not be covered by the SCM Agreement, which is an agreement relating to goods.  Australia therefore considers that, in evaluating whether a purchase of services “principally benefited” a recipient, it would be important to critically examine whether, and to what extent, the benefit relates to, or passes through to, a particular good.

2. Whether revenue foregone is “otherwise due”

39. The United States raises a significant issue concerning the legal standard applied by the Panel in its analysis of whether the Washington Business and Occupation (B&O) tax reductions in respect of aircraft manufacturing activities constituted revenue foregone that was “otherwise due” within the meaning of Article 1.1(a)(1)(ii) of the SCM Agreement.
  

40. The Panel found that, in the circumstances of the case, “it is not difficult to identify a general rule of taxation and exceptions to it” and, therefore, “the guidance provided by the Appellate Body [in US – FSC] suggests that a ‘but for’ test can be applied”.
  The Panel found that a general B&O tax rate existed for manufacturing, wholesaling and retailing activities and that deviations from this rate (such as the tax reduction in respect of manufacturing and selling of commercial aircraft and their components) are an exception or “preferential rate”.
  In relation to the tax treatment of manufacturing activities, the Panel found that: 
...the Washington tax code establishes a general rule [namely, the tax rate of 0.484 per cent] that applies to “every person engaging...in business as a manufacturer”.  It also allows for certain exceptions to this rule, which are set out in other provisions in the same chapter...The effect of HB 2294 [the measure at issue] is to include commercial aircraft manufacturing, and the manufacturing of components for such aircraft, within the list of activities that are subject to a taxation rate that differs from the rate of 0.484 per cent.

41. The Panel identified the relevant question in assessing whether the Washington B&O tax reduction is a financial contribution was whether “but for” the challenged tax reduction, a higher B&O tax rate would otherwise apply to manufacturers of commercial aircraft and their components.
  The Panel found that:

 Were it not for the “preferential rate” introduced by HB 2294, aircraft manufacturers would be subject to the rates of 0.484 per cent for manufacturing and wholesaling and 0.471 per cent for retail sales.  For these  reasons, the Panel finds that the reductions in the B&O tax rates constitute the foregoing of revenue otherwise due and, as a result, are a financial contribution under Article 1.1(a)(1)(ii) of the SCM Agreement.

42. The United States submits that, given the complexity of the Washington B&O tax system, the Panel erred in seeking to apply a “but for” test. 
  The United States also submits that the Panel erred in identifying a subset of the Washington B&O tax system (the tax rates that applied to manufacturing, retailing and wholesaling) as the “normative benchmark” for the “but for” test.
  The United States argues that the Panel was required to conduct a comparison of the tax treatment of legitimately comparable income;
 and “should have looked to the Washington B&O tax system as a whole...as the normative benchmark” because it is only “[t]he tax rates applied to all 36 categories of business activities that are individually identified in the tax code” that, taken together, reflect the tax treatment of legitimately comparable income.

The Washington B&O tax system
43. Before engaging with the United States’ arguments before the Appellate Body, it is important to first comprehend the United States’ arguments before the Panel.

44. The United States provided evidence that the Washington B&O tax system contains “four broad activity classifications and tax rates” (for manufacturing, wholesaling, retailing and services), together with 36 “individual classifications and rates for various business activities”.
  The United States claims that business activities are taxed according to their level of complexity/stage in the production chain, to address the effects of “pyramiding”.  “Pyramiding” refers to the situation where “goods and services that are inputs into higher stages of production are effectively taxed multiple times as they move through the production chain”.
  It “results in a successively greater effective tax rate for each business in the chain, because the gross value of the product at each stage includes taxes paid on intermediate products, so the tax accumulates, or pyramids, as it moves through the production chain.” 

45. The United States argued before the Panel that:

· “aerospace manufacturing often involves multiple steps”;

· given the incidence of ‘pyramiding’, the aerospace manufacturing sector pays an “effective” tax rate that is “much higher than in other sectors”; and
· “the purpose of the tax reduction in HB 2294 was to reduce this inequality”.
 

46. The United States argues that the different tax rates that apply to the 36 categories of business activities, taken together, reflect the tax treatment of income that is “legitimately comparable” to the tax treatment of income from the manufacturing and selling of commercial aircraft and their components.
  While the United States does not clearly explain why this reflects the tax treatment of “legitimately comparable income”, Australia deduces that this is because the differences within the range of tax rates that apply to the 36 categories of business activities are claimed to be the result of adjusting for the effects of “pyramiding”.  As such, the tax rates taken together reflect the “prevailing domestic standard” of the Washington B&O tax system.

47. While the tax rates that apply to the manufacturing or selling of commercial aircraft and their components are less than the general rates that apply at the broad classification level for manufacturing, wholesaling and retailing, they nevertheless fall within the range of tax rates that apply to the 36 categories of business activities.
  Therefore, according to the United States, the reduced tax rates in respect of aircraft manufacturers
 do not constitute revenue foregone that is “otherwise due”.

Determining whether revenue foregone is “otherwise due”
48. The Appellate Body has emphasised that “the normative benchmark for determining whether revenue foregone is otherwise due must allow a comparison of the fiscal treatment of comparable income, in the hands of taxpayers in similar situations”.
  It has further clarified that there must be a rational basis for identifying the appropriate benchmark for comparison and “[i]n general terms, in this comparison, like will be compared with like”.
  An alternative formulation of the question is whether the particular tax measure under consideration “represents a departure” from tax rules that would “otherwise” apply to that sector.
  In addition, “the basis of comparison must be the tax rules applied by the Member in question”.
  In other words, the comparison “must necessarily be between the rules of taxation contained in the contested measure and other rules of taxation of the Member in question”.

49. In its submissions to the Panel, Australia noted that one of the issues for the Panel to address is the appropriate basis of comparison for determining whether revenue foregone is “otherwise due” in a situation where there are sector-specific tax rates and where goods involving more complex production are taxed at each stage in the production process. 
  Australia noted that the Panel needs to compare “taxpayers in similar situations” – that is, other sectors engaged in business activities of a similar complexity.

Whether the revenue foregone in respect of the reduction for aircraft manufacturing was “otherwise due”
50. Turning now to the United States’ arguments before the Appellate Body, Australia considers that if it could be established that the reduced tax rate for aircraft manufacturers is consistent with tax rules intended to address the effects of “pyramiding” and, therefore, consistent with the tax treatment afforded to other sectors engaged in business activities of a similar complexity to/similar stage in the production chain as aircraft manufacturing,
 that tax reduction would not represent revenue foregone that was “otherwise due”.  However, in Australia’s view, the United States has not established this.

51. The United States does not appear to have provided evidence that the range of tax rates for the 36 categories of business activities was in fact intended to address the effects of “pyramiding” (i.e. that the individual tax rates for the 36 different categories of business activities were based on the level of complexity/stage in the production process of the particular activity).  Nor does the United States appear to have provided evidence that the tax reduction for aircraft manufacturing was intended to address the effects of “pyramiding” (i.e. that the specific tax reduction in question was based on the level of complexity/stage in the production process of aircraft manufacturing).  Rather, Australia notes that the evidence before the Panel indicated that the purpose of the tax reduction was in fact to “encourage the continued presence” of the aerospace industry in Washington.

52. In effect, the United States does not appear to have provided any evidence for its claim that “[t]he tax rates applied to all 36 categories of business activities...taken together, reflect ‘the fiscal treatment of...relevant income for taxpayers in comparable situations’”.
  In the absence of evidence establishing a common rationale for the different tax rates, there was no rational basis for the Panel to find that the income generated by aircraft manufacturing was “legitimately comparable” to the income generated by the 36 categories of business activities “taken together”.  As the European Union points out, those categories “include activities as disparate (both from the production and sale of commercial aircraft and from each other) as: child care, meat or soybean processing, and stevedoring”.

53. Similarly, the United States did not provide any evidence of the tax rates that apply to business activities of a similar complexity to/stage in the production process as aircraft manufacturing.  The United States therefore failed to provide a “defined, normative benchmark” (as an alternative to the general B&O tax rates for manufacturing, wholesaling and retailing) against which the Panel could compare the revenue actually raised by the reduced tax rate for aircraft manufacturing and the revenue that would have been raised “otherwise”.

54. In these circumstances, Australia considers that the Panel was correct in finding that the “defined, normative benchmark” for comparing the tax treatment of aircraft manufacturing was the “general rate of taxation applicable to manufacturing activities in the State of Washington and that the tax reduction provided to aircraft manufacturing activities constitutes an exception to this rule”.

55. Australia therefore agrees with the Panel’s finding that, contrary to the United States’ claims regarding the complexity of the Washington B&O tax system, “it is not difficult to identify a general rule of taxation and exceptions to it...[and] a ‘but for’ test can be applied”.

56. Australia further agrees with the Panel’s finding that, in the absence of the Washington B&O tax reduction for aircraft manufacturers, such manufacturers would be subject to the general B&O tax rate for manufacturing, wholesaling and retailing activities.  Australia therefore considers that the Panel was correct in concluding that the tax reduction in respect of aircraft manufacturers was “a preferential rate” that constituted the foregoing of revenue that was otherwise due.
C. SPECIFICITY

1. NASA and DOD patent “waivers”
57. In its Appellant Submission, the European Union raises a key issue regarding the appropriate “granting authority” (“or legislation pursuant to which the granting authority operates”) for the purposes of determining specificity within the meaning of Article 2.1(a) of the SCM Agreement.  The European Union contends that this term refers to the particular granting or legislative authority that directly provides the subsidy under consideration.  In the context of the NASA and DOD patent “waivers”, the European Union argues that:

The legislative authority for NASA’s R&D programmes, including the authority to waive patents, derives from the National Aeronautics and Space Act of 1958...and its implementing regulations.  Accordingly...NASA patent waivers are specific to the enterprises that participate in aeronautics and space-related R&D...DOD patent waivers...are granted pursuant to the overall provision of R&D funding and support provided by DOD, and...are therefore specific to the group of defence-related industries capable of conducting the specialised activities required by DOD.

58. The Panel, however, found that the United States has a general policy of “granting government contractors ownership of patents over any invention that they produced with federal funding under R&D contracts”
 and “the allocation of patent rights is uniform under all U.S. government R&D contracts, agreements, and grants, in respect of all U.S government departments and agencies, for all enterprises in all sectors.”
  The Panel found that “NASA’s agency-specific regulations for implementing this U.S. Government-wide policy cannot, for the purposes of Article 2 of the SCM Agreement, be analysed in isolation from the broader policy and legal framework that they implement”.

59. The European Union argues that the Panel erred in adopting this approach, because, in effect, “the Panel implicitly interpreted ‘granting authority’ as encompassing not the authority that actually granted the subsidies at issue, but rather the highest authority of the US Government that could somehow be linked to the granting of the subsidy”.
  The European Union further claims that “an interpretation of Article 2.1 that looks to the government-wide policies of a Member, rather than the actions and legislation of the authority that actually provides the subsidy, could frustrate the object and purpose of the SCM Agreement”.

60. In Australia’s view, an analysis of: (i) the ordinary meaning of “granting authority” in Article 2.1(a); (ii) the context of Article 2.1; and (iii) the object and purpose of the SCM Agreement, does not support the European Union’s arguments.

Meaning of “granting authority”
61. Australia acknowledges that a narrow interpretation of the ordinary meaning of “granting authority”
 provides ostensible support for the European Union’s argument that it refers to the particular granting authority that directly provides the subsidy under consideration and not “the US Government as a whole”.
  Similarly, Australia acknowledges that the fact that other provisions in the SCM Agreement use the term “Member” rather than “authority” lends ostensible support to the European Union’s contention that where “authority” is used, it refers to an entity or substructure of a “Member” and not the “Member” as a whole.

62. However, in Australia’s view, a proper interpretation of the meaning of “granting authority” is not necessarily restricted to the specific entity that directly provides the subsidy under consideration.  As the United States argues in its Appellee Submission, “[t]he full definition of ‘authority’ provides that the term means ‘[t]hose in power or control’, which indicates that authority may be used in a plural sense”.
  Australia agrees with the United States that “[i]f multiple ‘authorities’ participate in the process of ‘granting’ the subsidy”, nothing in the text of Article 2.1(a) “prevents a panel from considering all of them to be parts of the ‘granting authority’”.

63. Australia finds support for the view that “granting authority” is not restricted in the manner argued by the European Union in the reasoning of the Appellate Body in US – AD/CVD (China).  In that case, the Appellate Body indicated that the panel had “conducted a proper factual analysis based on the totality of evidence, at all levels of government,” that was relevant to the specificity determination.

64. Moreover, Australia observes that it is not appropriate to interpret a phrase within a provision of an agreement solely on the basis of its ordinary meaning.  Rather, it is also necessary to have regard to the context of the provision and the object and purpose of the agreement.
  While the following discussion of the context of Article 2.1(a), and the object and purpose of the SCM Agreement, primarily responds to the European Union’s claims in relation to taking account of “the government-wide policies of a Member”, Australia considers that it also provides further support for an interpretation of “granting authority” that extends beyond the specific entity that directly provides the subsidy under consideration.
Having regard to a Member’s government-wide policies for the purposes of determining specificity
65. The context of Article 2.1(a) of the SCM Agreement clearly establishes that the provision is concerned with determining the specificity of a particular measure.  In examining what specificity means for this purpose, Australia recalls the panel’s statement in US – Softwood Lumber IV that “Article 2 [of the] SCM Agreement is concerned with the distortion that is created by a subsidy which either in law or in fact is not broadly available”.
  
66. Similarly, the panel in US – Upland Cotton observed that:

At some point that is not made precise in the text of the agreement, and which may modulate according to the particular circumstances of a given case, a subsidy would cease to be specific because is it sufficiently broadly available throughout an economy as not to benefit a particular limited group of producers of certain products.

67. The panel in EC – Large Civil Aircraft observed “that the notion of specificity has to do with whether a subsidy is sufficiently broadly available throughout an economy so as not to benefit ‘certain enterprises’”.

68. Further, the Appellate Body in US – AD/CVD (China) noted that both Article 2.1(a) and (b) “turn on indicators of eligibility for a subsidy” and the focus is thus “not on whether a subsidy has been granted to certain enterprises, but on whether access to that subsidy has been explicitly limited”.
 
69. In Australia’s view, therefore, the focus of Article 2.1 (and its subparagraphs) is the extent to which a subsidy is available – that is, whether a subsidy is sufficiently broadly available throughout an economy so as not to be specific, or, conversely, whether a the availability of a subsidy is explicitly limited to certain enterprises so as to be specific.
70. Having regard to the object and purpose of the SCM Agreement, Australia notes that only subsidies that fall within the defined scope of the SCM Agreement are subject to its disciplines.  Australia recalls the panel’s statement in US – Export Restraints that:

...while the object and purpose of the Agreement clearly is to discipline subsidies that distort trade, this object and purpose can only be in respect of ‘subsidies’ as defined in the Agreement.  This definition, which incorporates the notions of ‘financial contribution’, ‘benefit’, and ‘specificity’, was drafted with the express purpose of ensuring that not every government intervention in the market would fall within the coverage of the Agreement.

71. Thus, in determining whether a subsidy falls within the defined scope of the SCM Agreement, a panel must critically evaluate whether the subsidy satisfies each element of a subsidy – “financial contribution”, “benefit” and “specificity”.
  Australia therefore considers that having regard to all relevant factors that may assist in determining whether a subsidy is specific, fosters, rather than frustrates, the object and purpose of the SCM Agreement.  

72. In Australia’s view, where the “broader policy and legal framework” of a Member assists in establishing whether a subsidy is sufficiently broadly available throughout an economy so as not to be specific, it is relevant to consider this in determining specificity within the meaning of Article 2 of the SCM Agreement.
73. In the circumstances of this case, Australia considers that the United States’ general policy of granting all government contractors patent rights over any invention they produce under federally funded R&D contracts was directly relevant to determining whether the patent rights provisions within NASA’s and DOD’s R&D contracts with Boeing were sufficiently broadly available throughout the economy so as not to be specific.

74. Australia therefore disagrees with the European Union that the Panel erred in its interpretation and application of Article 2.1 by having regard to the United States government’s general policy with respect to patent rights in its consideration of whether the NASA and DOD patent “waivers” were specific.

Whether consideration of de facto specificity is warranted
75. However, Australia agrees with the European Union that the Panel “appears to have focused its analysis exclusively on Article 2.1(a) of the SCM Agreement”.
  Having reached a preliminary conclusion that the NASA and DOD patent “waivers” were not specific within the meaning of Article 2.1(a), Australia considers that the Panel should have considered whether the patent “waivers” nevertheless came within Article 2.1(c) – that is, whether “notwithstanding any appearance of non-specificity resulting from the application of the principles laid down in subparagraphs (a) and (b), there are reasons to be believe that the subsidy may in fact be specific”.
76. Australia recalls that the Appellate Body in US – AD/CVD (China) observed that “the application of one of the subparagraphs of Article 2.1 may not by itself be determinative in arriving at a conclusion that a particular subsidy is or is not specific”.
  The Appellate Body further noted that “[s]ince an ‘appearance of non-specificity’ under Article 2.1(a) and (b) may still result in specificity in fact under Article 2.1(c) of the SCM Agreement, this reinforces our view that the principles in Article 2.1 are to be interpreted together”.
  
77. Australia does not express a view as to whether NASA and DOD patent “waivers” were de facto specific within the meaning of Article 2.1(c) (that is, whether they were used by a limited number of certain enterprises, predominantly used by certain enterprises, or granted in disproportionately large amounts to certain enterprises), or whether the manner in which discretion has been exercised in the grant of the patent “waivers” indicates that they were in fact specific within the meaning of Article 2.1(c).  Similarly, Australia does not express a view as to whether the Panels’ consideration of the NASA and DOD patent “waivers” under Article 2.1(c) would necessarily have resulted in a different specificity finding.  
78. However, Australia recalls the Appellate Body’s “caution against examining specificity on the basis of the application of a particular subparagraph of Article 2.1, when the potential for application of other subparagraphs is warranted in light of the nature and content of measures challenged in a particular case”.

79. Australia notes that the European Union had presented arguments that the patent “waivers” were de facto specific under Article 2.1(c) of the SCM Agreement.
  In Australia’s view, this provided the Panel with a “[reason] to believe that the subsidy may in fact be specific”, notwithstanding that the patent “waivers” were apparently widely available.

80. Australia therefore considers that, before the Panel could properly conclude its specificity analysis, it should have had regard to whether the NASA and DOD patent “waivers” were de facto specific within the meaning of Article 2.1(c) of the SCM Agreement.
2. City of Wichita Industrial Revenue Bonds

81. The United States’ argues that the Panel used the wrong baseline for its analysis in determining whether Boeing received a “disproportionately large” amount of the tax benefits associated with the City of Wichita Industrial Revenue Bonds (IRBs), rendering the subsidy de facto specific within the meaning of Article 2.1(c) of the SCM.
82. The Panel found that:

..in assessing whether a subsidy to certain enterprises is “disproportionately large”, it will be necessary to convert the amount of the subsidy into a ratio by comparing it to something else that is ‘whole’.  This ratio then needs to be assessed to determine whether it is lacking proportion.

83. The Panel agreed with the parties that “the relevant ratio is the total amount of the alleged subsidy granted to Boeing and Spirit, relative to the total amount of the alleged subsidy granted to all participants in the City of Wichita IRB Programme”.
  On this basis, the Panel found that Boeing and Spirit Aerosystems (Spirit)
 received approximately 69 per cent of the tax benefits associated with the City of Wichita’s IRB programme for the goods sector.
  
84. The Panel then noted that “there is no explicit guidance in the text of Article 2.1(c) regarding what the relative amount of subsidy received by Boeing and Spirit should be compared against”.
  After considering the arguments of the parties, the Panel found Boeing and Spirit’s proportion of employment within the Wichita manufacturing sector was the relevant statistic to compare against the relative amount of the subsidy received by Boeing and Spirit.
  Based on this comparison, the Panel found “that there is a significant disparity between the proportion of IRBs received by Boeing and Spirit and their place within the goods sector of the economy, as indicated by the proportion of the sector they employ.”
  The Panel therefore found that 69 per cent of the subsidy was a “disproportionately large amount”, and was de facto specific within the meaning of Article 2.1(c) of the SCM Agreement.
  
85. The United States argued before the Panel that the relevant baseline for determining disproportionality was the group of recipients of the alleged subsidy (rather than looking more broadly to the relevant sector within the jurisdiction of the granting authority).  In its appellant submission, the United States argues that there is not “necessarily a logical and ‘proportionate’ relationship between the number of employees of a particular company or group of companies as compared to all employment in the Wichita manufacturing sector, and the amount of IRB tax benefits received”.
  
Determining whether a recipient’s share of a subsidy constitutes a “disproportionately large amount”
86. In Australia’s view, there are two factors that together constitute the “second ratio”
 for determining whether a recipient of a subsidy received a “disproportionately large amount” of the subsidy.  
87. The first factor is the relevant “baseline” group – that is, the group of entities against which to compare the particular subsidy recipient.  The Panel considered the relevant baseline group against which to compare Boeing was all other entities in the Wichita manufacturing sector.

88. The second factor is the relevant indicator – that is, the particular statistic used to conduct the comparison between the subsidy recipient and the baseline group.  The Panel considered the relevant indicator was the number of employees, or, put another way, “Boeing’s proportion of employment within the [Wichita] manufacturing sector”.
  
89. During the Panel proceedings, Australia presented its view as to the relevant baseline group for determining disproportionality under Article 2.1(c).
  Australia does not see a need to restate this argument before the Appellate Body.  

90. However, Australia submits that the indicator used by the Panel – employment levels – was not the appropriate measure for determining whether the amount of the subsidy received by Boeing and Spirit was “disproportionate” or, put another way, lacking proportion to the amount of the subsidy Boeing and Spirit ‘should’ have received compared with other entities in Wichita’s manufacturing sector.

Determining a recipient’s share of the relevant economy activity

91. At a general level, Australia agrees with the approach of the Panel in identifying a second ratio that represents the particular subsidy recipient’s “place within the goods sector of the economy”.
  Similarly, Australia agrees with the European Union that the baseline should represent the subsidy recipient’s “share of the relevant economic activity” within the relevant jurisdiction.

92. However, Australia submits that the specific indicator used – Boeing and Spirit’s relative share of employment within Wichita’s manufacturing sector – may not in fact represent Boeing and Spirit’s “place within the goods sector of the economy” or “share of the relevant economic activity within the jurisdiction of the City of Wichita”.

93. The large civil aircraft industry is capital-intensive – that is, the relative proportion of capital it uses compared to labour is high.  If the other entities in Wichita’s goods manufacturing sector against which Boeing and Spirit were compared operate in labour-intensive industries, it is inevitable that Boeing and Spirit would have a lower share of employment.  In such circumstances, the use of employee levels alone as the relevant indicator does not offer a meaningful representation of a recipient’s “share of relevant economic activity”; and, when compared with the share of subsidy received, may be skewed towards a finding of disproportionality.
94. Similarly, solely focusing on output or revenue may not offer a meaningful representation of a recipient’s “place within the goods sector of the economy” where the recipient operates in a labour-intensive industry that constitutes a high proportion of employment within the relevant economy, but not necessarily a high proportion of output or revenue within that economy.  In Australia’s view, this highlights the problem with using any single indicator to determine a subsidy recipient’s share of economic activity within the relevant jurisdiction.

95. Australia therefore considers that there should be a consideration of all relevant factors that indicate a subsidy recipient’s share of economic activity within the relevant jurisdiction – i.e. an assessment that examines the recipient’s share of employment, output, and revenue – rather than a mechanistic approach.  In Australia’s view, such an analysis would more accurately determine a recipient’s “place” within the relevant economy and would therefore provide a more appropriate measure for determining disproportionality.
D. ADVERSE EFFECTS

1. Aggregation of subsidies

96. Australia’s submissions in this section concern the European Union’s claim that subsidies to Boeing resulted in serious prejudice within the meaning of Article 5(c) and 6.3(a), (b) and (c) of the SCM Agreement.  The European Union contends that the Panel erred in declining to cumulate the effects, in the 200-300 seat Large Civil Aircraft (LCA) market, of the B&O tax subsidies with the effects of the aeronautics R&D subsidies in that same market.
  The European Union further contends that the Panel erred in failing to cumulate the effects of the Tax Subsidies
 with the Remaining Subsidies
 in all LCA markets at issue (i.e. the 100-200 seat, 200-300 seat and 300-400 seat LCA markets).

97. The European Union claimed the subsidies had two principal effects on Boeing’s behaviour in the 200-300 seat LCA market: the aeronautics R&D subsidies had “technology effects”, and all of the subsidies benefiting the Boeing 787 had “price effects”.
 In respect of the 100-200 seat LCA market and the 300-400 seat LCA market, the European Union claimed that the subsidies had “price effects” only.
  
98. The Panel observed that the European Union drew a further distinction between subsidies whose “price effects” manifested themselves through reductions to Boeing's marginal unit costs (collectively “Tax Subsidies”), and subsidies whose “price effects” manifested themselves through improvements to Boeing's non-operating cash flow (collectively “Remaining Subsidies”).
  
99. The Panel did not aggregate subsidies alleged to have “technology effects” on the 787 with subsidies alleged to have “price effects” on the 787, stating:
...owing to the very different way in which the aeronautics R&D subsidies operate, we do not consider that it is appropriate to aggregate the effects of the B&O tax subsidies on Boeing's pricing of the 787 with the effects of the aeronautics R&D subsidies on Boeing's development of technologies applied to the 787, as it is clear that the two groups of subsidies operate through entirely distinct causal mechanisms.

100. In relation to the subsidies alleged to have price effects in all LCA markets at issue, the Panel did not aggregate the effects of the Tax Subsidies with the effects of the Remaining Subsidies.  The Panel observed, in the context of its discussion of the latter group of subsidies, that:
As importantly, the subsidies in this category, unlike the FSC/ETI subsidies and B&O tax subsidies discussed above, are not directly related to Boeing's production or sale of LCA.  Rather, as the European Communities appears to acknowledge, these subsidies are not “explicitly targeted to lowering Boeing's costs of production of specific LCA models”.

101. However, the Panel did consider it appropriate to group together the subsidies which collectively made up the Tax Subsidies, namely the FSC/ETI subsidies and the B&O subsidies.  The Panel explained that:
In our view, in order to conduct an aggregated analysis of the effects of subsidies in the context of this dispute, it should be possible to discern from their structure, design and operation that they affect Boeing's behaviour in a similar way.

102. Concerning the Panel’s decision not to cumulate the “technology effects” with the “price effects” of the subsidies affecting the 787, the European Union contends that “where different subsidies contribute through different causal mechanisms to the same form of adverse effects, their effects must be assessed cumulatively”.

103. Concerning the Panel’s decision not to cumulate the effects of the Tax Subsidies with the effects of the Remaining Subsidies, the European Union argues that under the approach adopted by the panel in EC – Large Civil Aircraft, the Panel was required to find that the Remaining Subsidies caused adverse effects because they “complemented and supplemented” the effects of the Tax Subsidies.
  The European Union also argues that the Panel’s failure to cumulate the effects of the Remaining Subsidies with the Tax Subsidies constitutes an error under Articles 5 and 6.3 of the SCM Agreement, for the reasons outlined in respect of its first adverse effects appeal.

104. In its submissions to the Panel, Australia expressed the view that it may be relevant to assess the effects of subsidies in terms of the cumulative effects of certain subsidies, as has been advocated by the European Union.  However, in doing so, Australia expressed concern that subsidies should only be aggregated where appropriate for an adverse effects claim.  Care should be taken that an appropriate nexus exists between those subsidies, based on the nature of the subsidies, to warrant their aggregation.

The Panel’s decision not to aggregate the “technology effects” with the “price effects” of subsidies benefiting the 787
105. The European Union asserts that, following a “proper interpretation of Articles 5 and 6.3 of the SCM Agreement” the Panel was required to aggregate the effects of the aeronautics R&D subsidies with the effects of the B&O subsidies in the 200-300 seat LCA market”
 and a panel’s assessment as to whether the subsidies at issue cause adverse effects “must be made on the basis of the effects on competition in a particular market from all subsidies”.

106. Australia does not agree that a proper interpretation of Articles 5 and 6.3 leads to the conclusion that a cumulative assessment is required in the present instance.  Article 5 addresses the use of “any subsidy”, while Article 6.3 refers to “the effect of the subsidy” and “the subsidized product”.  Nevertheless, in Australia’s view, a textual interpretation of these provisions does not indicate that it is impermissible to distinguish between different types of subsidies.  As the European Union correctly observes, these provisions do not distinguish between the various kinds of subsidies covered by the term “any subsidy”.
   The reference to “any subsidy” in Article 5 does not imply that all kinds of subsidies should be cumulated in all circumstances.

107. The European Union also observes that these provisions do not differentiate between different “groups of subsidies that operate through entirely distinct causal mechanisms”.
  However, equally, in Australia’s view, these provisions do not indicate that such differentiation is impermissible.
108. In EC – Large Civil Aircraft, the Appellate Body provided the following guidance as to the circumstances in which the effects of different subsidies should be assessed cumulatively:
The appropriateness of a particular method may have to be determined on a case-specific basis, depending on a number of factors and factual circumstances such as the nature, design, and operation of the subsidies at issue, the alleged market phenomena, and the extent to which the subsidies are provided in relation to a particular product or products, among others.

109. Australia does not express a view as to whether, applying the criteria outlined by the Appellate Body in EC – Large Civil Aircraft, the effects of the aeronautics R&D subsidies should have been aggregated with the effects of the B&O subsidies.  However, given the Panel’s discretion to determine on a case-specific basis whether the effects of subsidies should be aggregated, Australia considers that, for the Panel to have erred on this point, it would need to be established that, having regard to each of the three criteria enumerated by the Appellate Body, the two groups of subsidies should have been aggregated.
110. Australia also recalls the statement of the panel in US - Upland Cotton concerning the circumstances in which subsidies should be aggregated:

In our view, these textual references to “any subsidy” and “the effect of the subsidy” permit an integrated examination of effects of any subsidies with a sufficient nexus with the subsidized product and the particular effects-related variable under examination.  Thus, in our price suppression analysis under Article 6.3(c), we examine one effects related variable – prices – and one subsidized product – upland cotton.  To the extent a sufficient nexus with these exists among the subsidies at issue so that their effects manifest themselves collectively, we believe that we may legitimately treat them as a “subsidy” and group them and their effects together.

111. Although the recent statement of the Appellate Body in EC – Large Civil Aircraft is likely to provide the most cogent guidance in this regard, the previous approach of the panel in US – Upland Cotton, which was endorsed by the Appellate Body,
 provides a further example of a permissible methodology for determining whether a variety of subsidies lead to one or several of the effects enumerated in Article 6.3 of the SCM Agreement.  Australia notes, however, that the panel in US – Upland Cotton did not suggest that subsidies should be aggregated in particular circumstances.  Rather, the panel phrased its comments in permissive language: a textual interpretation of Articles 5 and 6.3(c) of the SCM Agreement permits an integrated examination of the effects of various subsidies, and a panel “may legitimately treat them as a ‘subsidy’ and group them and their effects together”.

112. Furthermore, Australia observes that the panel stated that “to the extent a sufficient nexus with these exists among the subsidies at issue so that their effects manifest themselves collectively”.
  Accordingly, in Australia’s view, even where there is some nexus between the subsidy, the subsidised product and the effects-based variable under consideration, it will also need to be considered whether this nexus is sufficiently close that it can be said that the effects of the subsidies manifest themselves collectively.
The Panel’s decision not to aggregate the Tax Subsidies with the Remaining Subsidies 
113. In evaluating the arguments put forward by the EU that the Tax Subsidies should have been aggregated with the Remaining Subsidies, the approach adopted by the Appellate Body in EC - Large Civil Aircraft referred to above similarly provides useful guidance.
 
114. Applying this approach, the critical issues are likely to be whether the Remaining Subsidies are similar to the Tax Subsidies in “nature, design and operation”; whether the two groups of subsidies lead to the same market phenomena (e.g. price suppression, lost sales); and the extent to which both the Tax Subsidies and the Remaining Subsidies are provided in relation to a particular product or products.
115. As previously stated, the approach of the panel in US - Upland Cotton referred to above provides a further example of a permissible approach for determining whether a variety of subsidies lead to one or several of the effects enumerated in Article 6.3 of the SCM Agreement.  According to this approach, it should be considered whether, in respect of the Tax Subsidies and the Remaining Subsidies, there exists a nexus between the particular subsidy, each of the Boeing aircraft alleged to have benefited from the subsidy (i.e. the 737NG, 787 and 777 families of LCA), and the prices obtained for these aircraft by Boeing from its customers.  If such a nexus can be discerned, it should be considered whether the nexus is sufficiently close that the effects of the subsidies manifest themselves collectively.
116. The Panel found that the FSC/ETI subsidies are “realized” on the delivery of every LCA that Boeing exports, as well as on LCA that Boeing produces and sells to domestic carriers and leasing companies for use predominantly on foreign routes.
  Similarly, the Panel found that the State of Washington B&O tax is levied on the gross proceeds of sale, gross incomes of a business or the value of products, and that the City of Everett B&O tax is a tax on gross revenues which, with respect to manufacturing, are generally treated as the value of products manufactured.
  The Panel concluded:

Both the FSC/ETI and B&O tax subsidies increase the profitability of LCA sales in a way that enables Boeing to price its LCA at a level that would not otherwise be commercially justified.

117. In relation to the Remaining Subsidies, the Panel found that "the subsidies in this category, unlike the FSC/ETI subsidies and B&O tax subsidies discussed above, are not directly related to Boeing's production or sale of LCA".

118. To show that the nexus between the Tax Subsidies and the Remaining Subsidies is sufficiently close that their effects manifest themselves collectively, it would need to be demonstrated that the Remaining Subsidies, like the Tax Subsidies, enable Boeing to charge lower prices to its LCA customers, by increasing Boeing's profits from LCA sales.
119. In EC – Large Civil Aircraft, the Appellate Body approved the panel's approach to subsidies unrelated to launch aid/member State financing (non-LA/MSF subsidies), whereby it found that these subsidies “complemented and supplemented” the “product effect” of LA/MSF and, therefore, "had the same effect on Airbus' ability to launch the LCA it launched at the time that it did",
 provided that a genuine causal link between the non-LA/MSF subsidies and the market phenomena alleged under Article 6.3 is established.

120. Australia reiterates that the question of whether the effects of particular subsidies should be aggregated is to be determined on a case-specific basis, having regard to the factors referred to in paragraph 107 above.
121. Applying the reasoning of the Appellate Body in EC - Large Civil Aircraft, it would be appropriate to consider whether the Remaining Subsidies “complemented and supplemented” the effects of the Tax Subsidies, namely to “increase the profitability of LCA sales in a way that enables Boeing to price its LCA at a level that would not otherwise be commercially justified.”
  However as the Appellate Body made clear, this approach will only be appropriate if a genuine causal link can be found between each of the Remaining Subsidies and the relevant market phenomena.

122. For example, the Appellate Body in EC - Large Civil Aircraft found in relation to the equity infusions by the French and German Governments to Áerospatiale and Deutsche Airbus respectively that:

...these equity infusions ensured the continued existence and financial stability of Aérospatiale and Deutsche Airbus.  Given the nature and structure of the Airbus consortium, it would have been unlikely that Airbus could have continued to develop and bring to the market its successive models of LCA without the participation of each of the national companies engaged in the Airbus enterprise.

123. Accordingly, in reaching its conclusion that the equity infusions “complemented and supplemented” the effects of the LA/MSF subsidies, the Appellate Body found that the equity infusions had an actual impact on Airbus' ability to bring its LCA to market, by ensuring the continued existence and stability of Áerospatiale and Deutsche Airbus.  This actual impact complemented and supplemented the effects of the LA/MSF subsidies.
124. However, in relation to the Research &Technological Development (R&TD) subsidies at issue in that case, the Appellate Body in EC - Large Civil Aircraft considered that without specific findings that technology or production processes funded by R&TD subsidies contributed to Airbus' ability to launch and bring to the market particular models of LCA, the panel did not have a sufficient basis to conclude that those subsidies “complemented and supplemented” the “product effect” of LA/MSF.
  In other words, application of the “complemented and supplemented” approach necessitated a finding that the R&TD subsidies had an actual effect on Airbus' ability to launch and sell its LCA, which complemented and supplemented the effect of the LA/MSF subsidies.
125. In the circumstances of this case, the Panel was unable to find the requisite causal link between the Remaining Subsidies and the serious prejudice alleged to have occurred, given that the Remaining Subsidies were not linked to the production of particular LCA,
 and given also the small total amount of the Remaining Subsidies.
  For the same reasons, it may be difficult to establish that the Remaining Subsidies “complemented and supplemented” the effects of the Tax Subsidies, namely to increase the profitability of LCA sales in a way that enables Boeing to price its LCA at a level that would not otherwise be commercially justified.

E. CONCLUSION
126. In conclusion, Australia submits that:
(a) the Appellate Body will need to carefully consider whether the Panel erred in finding that "properly characterised purchases of services" are excluded from the definition of "financial contribution" under Article 1.1(a)(1) of the SCM Agreement.  If the Appellate Body finds that the Panel was correct in excluding "properly characterised purchases of services" from the definition of "financial contribution", the Appellate Body will need to carefully consider whether the Panel conflated its analysis of "financial contribution" and "benefit" in its "principal benefit" test; and whether the "principal benefit" test raises other inconsistencies with Article 1.1 of the SCM Agreement;
(b) the Appellate Body should reject the United States' arguments that the Panel erred in applying a "but for" test; and in identifying an erroneous "defined, normative benchmark" for the "but for" test in its determination of whether the Washington B&O tax reduction for aircraft manufacturing constituted revenue foregone that was "otherwise due".  The Panel correctly determined that a "but for" test could be applied in the circumstances; and correctly determined that the "defined, normative benchmark" for comparing the tax treatment of aircraft manufacturing was the general rate of taxation applicable to manufacturing activities;
(c) the Appellate Body should reject the European Union's arguments that the Panel erred in its (implicit) interpretation of "granting authority" and in looking to the government-wide policies of the United States in determining whether the NASA and DOD patent "waivers" were specific within the meaning of Article 2.1(a) of the SCM Agreement.  However, the Appellate Body will need to carefully consider whether the Panel erred in not having regard to whether the patent "waivers" were de facto specific within the meaning of Article 2.1(c) of the SCM Agreement;
(d) the Appellate Body will need to carefully consider the United States' argument that the Panel used the wrong "baseline" for its analysis in determining whether Boeing and Spirit received a "disproportionately large" amount of the tax benefits associated with the City of Wichita Industrial Revenue Bonds.  The Panel's reliance on Boeing and Spirit's relative share of employment within Wichita's manufacturing sector may not have accurately represented Boeing and Spirit's relative share of the relevant economic activity within Wichita; and
(e) the Appellate Body will need to carefully consider whether, as argued by the European Union, the Panel was required to cumulate the effects of the aeronautics R&D subsidies with the effects of the B&O tax subsidies, or whether, having regard to the nature of the subsidy, the alleged market phenomena and the relationship between the subsidy and a particular product or products, this was not required in the particular circumstances.  The Appellate Body will also need to carefully consider whether the effects of the Remaining Subsidies could be found to "complement and supplement" the effects of the Tax Subsidies, notwithstanding that the Panel was unable to establish the requisite causal link between the Remaining Subsidies and Boeing's pricing of its large civil aircraft.
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