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OVERVIEW

Importance of Strong Commercial Laws in the
APEC Region

Economies in the Asia-Pacific region are increasingly recognising the importance of
continuous economic and structural reform across all fronts, including on economic
legal infrastructure.

Strengthening economic legal infrastructure, in tandem with trade and investment
liberalisation and facilitation, is essential if economies are to maximise and sustain the
opportunities arising from globalisation.

APEC member economies have over the last few years taken significant steps to
strengthen their economic legal infrastructure, including in the areas of corporate
and competition law, intellectual property rights, contract law and insolvency. Efforts
have focussed on the introduction of new written laws that are clear, consistent and
accessible, creating the potential for a better business and investment environment.

However, the effectiveness of these laws has been reduced in some instances through
the limited capacity of governments and institutions to apply and enforce them. This
shortcoming is now slowly but steadily being addressed.

Commercial Laws Seminars

APEC, under its strengthening economic legal infrastructure initiative, has been
assisting economies through institutional capacity building efforts with symposiums,
seminars and workshops. Recently, this included seminars on commercial laws in
China, Indonesia, the Philippines, Thailand and Vietnam, managed by the Department
of Foreign Affairs and Trade with funding from Australia’s international development
aid agency, AusAid.

The seminars provided a forum to deliberate on economic legal infrastructure issues
of concern to the participating economies, to identify international “best practice”
approaches and to explore local solutions.

Delivered jointly by Australian academic consultants and legal firms in cooperation
with local partners, the seminars followed different formats to accommodate differences




in legal systems, stages of economic development and culture, and to create optimal
learning conditions.

Each seminar was conducted over three days and attended by high level officials,
academics, and business representatives. All seminar participants were provided with
extensive study materials to serve as an on-going resource.

Outcomes and Lessons Learnt from the Seminars

The seminar in China considered the economic and legal challenges presented by
China’s recent accession to the World Trade Organisation (WTO). As China’s economy
is liberalised and opened to greater competition, such issues as good corporate
governance and the protection of intellectual property rights (IPR) have become key
factors for business and investment, which underpins China’s continued economic
growth and development. Seminar sessions examined the legal practicalities of doing
business in China with a focus on the importance of business structures, the need for
well-drafted contracts and warranties, and consideration of alternate dispute resolution
mechanisms.

Having achieved significant reforms in recent times, participants at the Thai seminar
concluded that the key to strengthening economic legal infrastructure is through
training and education on the importance of the rule of law at all levels of Thai
society. Discussions at the seminar focussed on enforcement issues in capital markets
with a presentation from the Stock Exchange of Thailand, as well as the challenges of
privatisation, insolvency and restructuring.

Despite its very different cultural and historical experience, the participants at the
Indonesian seminar also appreciated the importance of strong commercial laws that
are appropriately applied and enforced to engender business and investor confidence.
Recent amendments to Indonesian corporations, bankruptcy and anti-monopoly laws
were highlighted while the inviolability of contracts, and protection of IPR, traditional
knowledge and consumers emerged as key issues. The underlying theme of all sessions
was the need to improve the enforcement of commercial laws, particularly in terms of
anti-monopoly law and foreign arbitration awards.

The Philippines seminar was structured in the form of a mini summit allowing
participants to openly discuss and debate the merits of current domestic issues of
concern, identifying in particular the local challenges confronting economic legal
enforcement. Discussion focussed on the effectiveness of a Bill before Congress on the




transfer of assets for liquidation purposes, the current ability of regulators to enforce
IPR, the state of commercial dispute resolution in the Philippines, and the ability of the
Philippines to eftectively utilise the WTO’s dispute mechanism.

The seminar held in Vietnam was timely in light of Vietnam'’s negotiations on accession
to the WTO and considered some of the key legal challenges facing Vietnam, including
detailed discussions on contract law, IPR and dispute resolution. It also provided
drafters of Vietham’s Commercial Law access to international expertise that proved
helptful in articulating approaches to certain contract law provisions, such as contract
formation, performance and remedies.

All of the seminars demonstrated that economies have made promising progress in
developing economic legal infrastructure but highlighted the need for greater emphasis
on enforcement of economic laws.

APEC will continue to provide capacity building support to strengthen economic legal
infrastructure, including initiatives in the near future on enforcement in corporate
governance and competition policy, debt collection, arbitration/litigation, and legal
instruments on international financing and dispute resolution.

Purpose of this Booklet

As an additional reference for participants to the commercial laws seminars, as well as
other policy-makers, this booklet brings together short papers on some of the cross-
cutting legal issues discussed at the seminars.

A common thread in all seminars was the need to improve enforcement and Bruce
Johnston considers next steps in the implementation and enforcement of commercial
laws in the region. Another key factor raised in the seminars was the importance
of good governance to sustainable economic growth and regional stability, which is
discussed by Jim Harrowell.

IPR and taxation are complex legal issues that impact on all jurisdictions. Professor
Philip Gritfith highlights the steps required to establish, maintain and operate an
effective IPR enforcement regime, while David Russell QC explores avenues to enhance
cooperation between economies on revenue and taxation laws.

APEC provides strong support to the WTO and recognises the need to assist developing
economies to engage in its processes, including the dispute settlement procedure.




Professor Sam Blay looks at these issues and the changes to domestic legal infrastructure
and commercial laws required to accommodate WTO rules.

The next three papers address specific commercial law issues of relevance to all APEC
economies. Bruce Johnston identifies the key elements of a strong and effective
contract law regime and Dr David Morrison considers possible improvements to
insolvency laws. Professor Michael Adams highlights the importance of good corporate
governance practices to investors across the region.

The last two papers consider the important issues of competition policy and dispute
resolution. Maureen McLaughlin emphasises the importance of a robust competition
law regime to promote fair competition, while Helen Burrows examines arbitration and
other alternate methods of dispute resolution.

This collection of papers is designed as an aid and tool for policy-makers in building
awareness of the issues among their stakeholders.

The authors understand that these issues are complex and that the material provided
may not in all cases adequately reflect the cultural and institutional differences across
jurisdictions. What it does highlight, however, are the key legal issues of concern
to both domestic and foreign businesses and investors, and how these need to be
addressed to enable them to compete and succeed in a fair and open business and legal
environment.




NEXT STEPS: IMPLEMENTATION
AND ENFORCEMENT

Bruce Johnston, Partner

APEC has recognised for some years the need for member economies to improve their
economic legal infrastructure in order to encourage investment flows. To date, the
focus for reform of economic legal infrastructure in APEC member economies has been
on the development of “best practice” economic laws and regulations, and there have
been some very significant achievements.

However, those achievements will be of limited long term value unless those laws and
regulations are efficiently administered and enforced. “Best practice” economic laws
will not of themselves produce “best practice” behaviour by business and officials: it is
not enough just to have sound economic laws on the statute books.

There is a need to build skills and knowledge within the government and regulatory
agencies, which have responsibility for administration of the economic laws, and in
the judiciaries, which have responsibility for enforcement. In addition, the ability
of businesses to participate in developing economies and to comply with their
obligations under new economic laws and regulations will require capacity building
both within the private sector itself and in the legal profession.

Investors expect fairness, transparency and reliability in government administration,
but it is unfair and unrealistic to expect officials who are responsible for administration
of the new laws to be able to perform their duties where they have no experience
or detailed understanding of the new laws themselves. This is particularly the case
in relation to new regulatory agencies established to oversee specific new policy
areas, such as competition policy or consumer protection, where new concepts are
introduced to an economy. Plainly there is a need for capacity building through
initial and continuing training and support.

The judiciary is the public face of economic law enforcement. Business and
investors are encouraged by the presence of a judicial system which is impartial,
where the judges are well trained and where the courts are recognised as
accessible, competent and reliable. They place great reliance on the predicability
of administrative and judicial outcomes: predictability and certainty give them
confidence that their investments will be secure and that their competitors, and
government agencies, will behave in accordance with the economic laws. This in
turn leads to reduced “country risk” costs (which, ultimately, are paid by the host

Allens Arthur Robinson
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economy through investment premiums which are higher than they otherwise
might be), increased competition, efficiencies and innovation —all of which
benefit the host economy.

Areas for future reform include:

J entrenching the independence of the judiciary, by ensuring that selection of judges
is based on professional qualifications and merit, that appointments are made in a
transparent way and that removal is only “for cause” and is also done transparently,
and by ensuring that judges are suitably remunerated and respected;

o improving the quality of decisions by providing both technical legal and case
management training to the judges on a continuing basis;

. improving access to the courts by upgrading courtroom and support facilities for
judges, court officials, litigants and their lawyers; and

¢ enhancing respect for judicial decisions, by facilitating delivery of decisions in
open court and by publication.

The private sector relies on the legal profession for access to and understanding of the
law, so it is very important for member economies to have legal professions which
are recognised for their competence, ethics, integrity and accessibility. It follows that
academic and practical training programs will need to be developed for both law
students and lawyers already in practice.

Bar Associations should have a primary role in developing and enforcing practice and
ethical standards of their members. Scholarships and exchange programs can provide
great opportunities for the legal profession to develop the skills necessary to help
their clients in the private sector comply with new economic laws, but coordination
of these programs will be critical.

The economic legal infrastructure of every economy, developed or developing,
requires constant monitoring and a willingness on the part of both government and
the private sector to make adjustments and to upgrade laws and practices over time.

Key legal issues from the commercial laws seminar program are summarised in
the following papers. The program was designed to improve the economic legal
infrastructure of developing economies within APEC by providing assistance to build
capacity in the development, implementation and enforcement of sound commercial
and economic laws. The challenge now is to develop the necessary institutions and
to provide the necessary technical skills to ensure “best practice” economic behaviour,
not just “best practice” laws.




GOOD GOVERNANCE: A KEY
FACTOR FOR SUSTAINABLE R
ECONOMIC GROWTH AND =
REGIONAL STABILITY Hunt & Hunt

J G F Harrowell, Partner

The Asian financial crisis in 1997 emphasised the critical importance of good
governance.

The imperative of having good governance practices and the need to initiate
structural reform are not matters unique to the APEC region or only problems
in developing economies. The failure to adhere to these principles has had a
devastating impact on shareholders and ordinary citizens in some developed
economies following major corporate collapses.

Every government in the Asia-Pacific region, irrespective of the state of economic
development in their own economy, must strongly support the principles of good
governance both for governments and business.

e = Plainly, encouraging good governance comes at a price and can only be achieved if
governments are prepared to invest in institutional capacity building to ensure that
there are regulatory systems capable of moving in a timely and effective way to deal
with those who do not adhere to the principles of good governance.

Some may argue that the sheer cost of building institutional capacity to ensure good
governance practices in developing economies in the Asia-Pacific region comes at
a cost which is too high, having regard to other urgent priorities. But they fail to
recognise that the issue of good governance has a direct economic impact on the
capacity to deliver economic solutions to challenges in developing economies.

Good governance is just not an interesting legal theory for businesses in
developed economies but a critical factor to ensure sustainable development and
social stability, and can reduce regional tensions by improving living standards
through economic growth.

The absence of good governance and institutions to ensure enforcement causes
investors to regard a business proposition with a higher level of risk and therefore
limits or discourages investment.




Governments that have established the legal structures and built institutional
capacity to ensure good corporate governance will make their markets much more
attractive, increasing the number and size of investment opportunities available and
the pace of development.

Cultural attitudes can and have been accommodated, as evident from the work
which concluded in China in May 2001 when the Pacific Economic Cooperation
Council (PECC) Core Group on Corporate Governance finalised a set of governance
guidelines. These guidelines are consistent with the regulatory environment in
different economies, fit comfortably with many different cultures and can be
applied by any business operating in the Asia-Pacific region.

Further work, however, needs to be done to build an educational program onto
regulatory frameworks as ultimately only education will produce real changes in
business culture. It is important that developed economies in APEC, including
Australia, assist developing economies by focussed, demand driven capacity
building in the practices of good governance.




LEGAL PROTECTION OF
INTELLECTUAL PROPERTY
RIGHTS 5 B e

Professor Philip Griffith
Professor of Law

Introduction

During the last decade, APEC economies have introduced modern legislation on
intellectual property rights (IPR) in response to the demands of the new trading
environment and the WTO TRIPS Agreement. There are powerful incentives to
introduce new laws and new administrative arrangements but development of effective
enforcement systems should now be the priority.

Private Rights, Public Value and Potential Public Benefits

People think of IPR as a collection of private personal property rights focussed upon
competitive advantage in commercial exploitation but there is also a significant
element of “public good”.

e 7 i = Publicly accessible patent documentation is a storehouse of technical information available
to human kind. It gives researchers access to an unrivalled compendium of scientific
and technical information and holds commercial information that can facilitate a range
of business requirements and new opportunities. It can assist humanitarian aid projects
in least developed economies by making it possible to identify and reuse past inventions
where patent protection has expired but the technology is affordable and appropriate.

But inventors will not seek patents or publish their inventions if the patent system
gives them no incentive. They want to be able to use patents to prevent infringement
of their private rights, remove or prevent infringing or counterfeit goods from the
market, recover compensation for losses, or seek restitution of unfair gains made by
free riding infringers.

Similarly, copyright systems provide economic incentives for the creation, publication
and dissemination of the cultural subject matters of our lives. The Trade Mark system
facilitates orderly trading and a measure of consumer protection. The Design system
encourages and rewards aesthetic presentation of the articles of daily life. All of the
economic, social and cultural benefits that may arise from IPR systems require that
there is an effective system of enforcement.




Responsibilities

Economies have many responsibilities and roles in setting up, maintaining and
operating an effective enforcement system. The various possible roles include:

e  providing an IPR system which balances the rights of owners and users;

¢ making policy choices about the type of enforcement and mix of elements suitable
to the economy;

. enacting a legislative program establishing not only the nature of IPR but also an
effective enforcement framework;

e providing for inexpensive, timely and effective opposition to grant procedures;

e providing an accessible court system in which enforcement actions can be
expeditiously and fairly tried;

e  staffing courts with judges capable of understanding the real issues in IPR and
conducting timely, fair and balanced trials;

e providing a full range of appropriate legal remedies backed up by execution of
court orders and judgements;

e  establishing a police presence and a customs service that understands IPR issues

and has the will, skills, training and resources necessary to carry out their role;

o facilitating cooperation and provision of information between rights holders and
enforcement agencies like police or customs to help enforcement agencies identify
counterfeit goods and to recognise genuine and false trade mark characteristics;

. facilitating the establishment of an alternative dispute resolution centre for IPR;

e providing for collective management of copyright exclusive rights in musical and
literary works;

e creation of specialist copyright tribunals to rule on royalty rates in any compulsory
or collective voluntary licensing schemes;
¢  ensuring that the government itself operates in good faith when it is a user of IPR

subject matter;

e  providing laws which protect against anti-competitive abuses of IPR including
compulsory licensing systems, and protection against unfair or coercive anti-
competitive terms in licensing; and

e  promoting public awareness campaigns.

Conclusion

APEC should stay abreast of emerging IPR concepts which offer opportunities to
developing economies. Securing the advantages of IPR will require the creation and
enhancement of an enforcement system which gains the respect and confidence of
researchers, inventors and the commercial sector.




COMMERCIAL LAWS AND
TAXATION

David Russell QC
Industry Advisory Board Member and
Adjunct Professor, Australian Centre for
Commerce and Taxation

Taxation is a major factor in international trade and investment. It influences firms
and investors in deciding where and how they do business in the global marketplace,
paying particular attention to both the complexity and costs of operating in the taxation
regime. For governments, the challenges of taxation in the global market context might
include the difficult balancing act of maximising revenue without discouraging activity,
and of charging tax across sectors in an equitable and economic enhancing manner.
Consequently, the development of taxation strategies has linkages to efforts in promoting
international trade and investment. Individual economies in the Asia-Pacific region
and the APEC forum, as a collective, need to be more aware of this. Indeed, regional
cooperation in taxation may offer significant advantages.

Within regional economic groupings, a number of approaches to taxation cooperation
can be identified.

The highest level of cooperation is that adopted within the European Union (EU). In the
EU, not only is there a major initiative towards harmonisation of taxation (which in the
case of value-added tax has reached the point that all member countries’ tax appeals system
incorporates the European Court of Justice), but the member countries have also agreed to
eliminate so-called “harmful tax competition”. A major project to identify harmful features
is in place, although there has been some slippage in its implementation.

A second level of cooperation involves the negotiation of Double Taxation Agreements,
so that trade and investment flows are not distorted by either double taxation or
inappropriate avoidance of taxation.

The third level of cooperation involves support for the economic infrastructure associated
with sound tax systems. This involves a number of key components, of which the most
important are the law (both principal and subordinate) itself, the administration of the
system, the wider tax profession and the tax culture.

At a governmental level, such support can take a number of forms. One example was a
project funded by the Asian Development Bank to report on measures taken within the




Asia-Pacific region to review tax haven abuse as part of the OECD program to discourage
or eliminate harmful tax competition. A second form of cooperation at this level involves
technical assistance in the drafting of legislation.

The final level of cooperation involves relationships between the tax professionals in
member economies concerned. In the EU, this is coordinated by the Confédération Fiscale
Européene (CFE) which has a level of official recognition. Within the APEC economies
generally, there is no comparable body, although within the western part of the region
the Asia Oceania Tax Consultant’s Association, established at the initiative of Japanese
tax professionals in 1992 having its initial operation centred in Tokyo (1993-1996), but
since administered in Sydney (1997-2000) and Seoul (from 2001), could perhaps play a
role in this area.

The highest level of cooperation, that operating within the EU, is clearly not appropriate
for some APEC economies at this stage in terms of forming an APEC-wide arrangement,
although good tax design practice necessarily will lead to a level of harmonisation of
taxation laws within the individual APEC economies.

There are, however, major opportunities for the development of comprehensive networks
of Double Taxation Agreements throughout APEC economies. Issues such as transfer
pricing require comprehensive work, not only through such agreements but also by joint
administrative action by revenue authorities. This will allow those engaged in international
trade to do so with confidence that the allocation reached of their profits between the
economies involved, if appropriate in a commercial sense, will be accepted by the revenue
authorities of the economies involved. Where the revenue authorities concerned are unable
to reach agreement, the dispute between the revenue authorities of the respective economies
should not impinge on the transaction in the form of double taxation.

In addition to problems which arise from the conflicting demands of revenue laws for
transactions between economies, lack of transparent legislative and administrative aspects
of tax systems — or systems which impose excessive burdens — have a capacity to create
and maintain artificial barriers to market entry. Where such barriers are unintended,
their identification (together with identification of appropriate remedial action) will
enable APEC economies to more fully benefit from economic development.

The operation of a viable system of taxation requires not only well drafted laws and
appropriately skilled revenue officials, but also a tax profession with an appropriate
basis of technical skills and ethical values. While there is a considerable level of mutual
assistance between some of the tax professionals within APEC economies, this is an area
which requires further development of a viable profession and the encouragement of
cooperation between the professions in APEC economies and existing multi-economy
professional organisations.




THE WORLD TRADE
ORGANISATION

UNIVERSITY OF
TECHNOLOGY SYDNEY

Professor Sam Blay
Professor of Law

The emerging global economy presents unique opportunities for APEC members.
However for the developing economies in APEC, the regime of trade liberalisation
presents complex challenges as much as opportunities. The singular pressing
challenge is the development of the capacity to adapt to the rapidly evolving structure
of the global economy. This involves three related elements: the ability to participate
in global trading institutions, the willingness to adopt domestic policy reforms and the
opportunity to engage in trade capacity building.

In the modern world, events and processes in global institutions increasingly shape
national trade policies. The ability of economies to participate in negotiations and
processes that shape their national trade policies and the rules and practices of
international commerce is central to protecting their commercial interests. More
importantly, the current global approach to trade requires their active participation
in WTO processes and institutions to promote and enhance market access for their
products. Real and sustainable economic growth in developing economies requires
meaningful market access.

While APEC members continue to play a leading role in the WTO process, the different
levels of development in APEC economies necessarily result in different levels of
participation and indeed different levels of benefits in the form of market access.
This situation calls for a careful evaluation with the view to assisting developing
economies to integrate into the WTO trading system more effectively. More critically,
it requires a firm commitment to the Doha Development Agenda.

The process of integration into the WTO system involves the comprehensive
realignment of the domestic legislative infrastructure to accommodate WTO rules,
where appropriate. To maximise the benefits from trade liberalisation and the WTO
process, APEC economies, like all WTO members, should embark upon wide ranging
domestic policy reforms.

The need for changes in several domestic substantive laws in general, and commercial
laws in particular, to accommodate and reflect the emerging trends in the global
economy cannot be overemphasised. The changes in commercial laws will provide
both the crucial infrastructure for foreign investment and the catalyst for growth




of local business activity. The current reform process in commercial laws in several
APEC member economies demonstrates a clear commitment to embrace the principles
of free trade, and is very welcome.

However, for developing economies in the APEC family, law and policy reform to
reflect WTO processes and trade liberalisation has complex resource implications
that cannot be underestimated. Technical assistance grants to help developing
economies better understand and implement the WTO trading system are essential
if APEC is to realise its objective of promoting economic cooperation and growth
among members.

The WTO dispute settlement system offers an unparalleled opportunity for members
to settle trade disputes and to protect their trading interests through the Dispute
Settlement Understanding (DSU). However, the DSU and the WTO Panel procedures
require a specialist culture in international trade law and a proper understanding of
WTO rules and procedures.

While APEC developing economies stand to gain from participation in the WTO, most
currently lack the specialist personnel to take full advantage of the DSU. This suggests
an urgent need for training programs aimed specifically at government lawyers and
private legal practitioners to explain elements of the WTO and the procedures and
techniques for dispute settlement.

Closely associated with the issue of specialist personnel is the question of capacity
building in trade. The current global trading institutions and processes as presented
in the WTO system require dedicated and specialist negotiators capable of
representing their states’ interests in harmony with the competing interests of other
member nations.

For APEC, the task and the objective today are to provide an effective strategy that
aims to strengthen the capacity of its members to ensure that individually and in
concert, they are well equipped to pursue the objectives of trade liberalisation in
the WTO environment. The task may be complex but the objective is certainly
achievable even in the medium term. APEC’s work on strengthening economic legal
infrastructure and WTO capacity building are steps in the right direction to achieving
this objective.




WHAT RULES OF CONTRACT
LAW SHOULD DEVELOPING Allens Arthur Robinson__
ECONOMIES ADOPT? Clear Thinking

Bruce Johnston, Partner

Almost all business transactions and direct or indirect investments take place over

a period of time and involve many different steps. These factors create risks for
the parties: the longer the term and the more complex the transaction, the higher
the risk. The parties invariably try to allocate and reduce risk by way of contract,
and it is particularly important to them to know that the contract they adopt will
be enforceable. A rules-based economic system requires a set of contract law rules
which encourage verifiable contract terms, completeness and enforceability through

formal rather than informal means.

The extent to which an economy’s contract law rules support the use of contracts
is a critical factor in determining the levels of participation in that economy,

the speed and ease (and therefore efficiency and cost) with which commercial

= transactions may be carried out, and that economy’s relative attractiveness to
TS S new investment. A system of contract law rules which allows the parties to carry
out their promises on the basis of relatively predictable outcomes reduces risk
and cost and will encourage initiative and higher participation levels. Where
the contract law rules do not provide those benefits, investors will tend to
compensate by investing for short, rather than long, term and in areas where

other risks are lower.

It is rarely appropriate for a developing economy to simply graft the contract law
rules of another economy onto its own body of laws on the basis that the other
economy has been or is seen to be more successful in attracting investment. To
do so ignores other historical, cultural and economic factors. There are, however,

some fundamental concepts which are present in the contract laws of successful

rules-based economic systems.

e Legal capacity: the law should specify the legal capacity requirements for entry
into contracts, in particular contracts which are intended to bind third parties

such as companies.




Disclosure and conduct. the law should require a level of disclosure by the
contracting parties prior to contract, and that they not engage in conduct which
is fundamentally unfair, misleading or deceptive or which takes advantage of
unequal bargaining power.

Formalities: the formal requirements for enforceability (eg. notarisation)
should be clear but minimal.

Content: the parties should know and understand their contractual rights
and obligations. There are different approaches to this issue in various
legal cultures: in some economies there is a preference for all of the rights
and obligations to be stated in great detail and then never changed without
the consent of both parties, while in others, the parties are content with a
framework contract which specifies the fundamental obligations while leaving
the details to be worked out through negotiation over the life of the contract
based on the relationship between the parties. This may be a question of
balance and suitability to the parties, but the critical issue is one of contractual
certainty.

External factors: the parties’ rights and obligations may be atfected by external
events which occur during the life of the contract. The contract law rules
should specify the circumstances, if any, where conditions might be implied
into contracts as well as clear force majeure rules.

Sanctions: the contract law rules should prescribe the circumstances in which
a party can seek direct enforcement of a contract or compensation for breach,
and rules for determining compensation.

Dispute resolution: contract law rules should generally allow the parties
freedom of choice in the way in which they resolve disputes arising under the
contract.

Enforcement: this is the most important factor of all — the parties need a credible
and effective last resort for enforcement of their contract rights. Contracts should
be capable of being enforced formally through judicial processes, rather than
informally through family, or business/political connections (where there is a risk
of actual or apparent collusion and corruption), and on the basis of known rules
applied without favour. However, this presupposes the presence of a skilled and
well resourced judiciary.




LEGAL PROTECTION
AGAINST INSOLVENCY

Dr David Morrison, Director,
Barrister-at-Law, Australian Centre for
Commerce and Taxation

The protection provided to business and investors by laws on insolvency, or perhaps
more widely bankruptcy laws, are an important consideration in the promotion of
international trade and investment and the realisation of economic growth and
development within the APEC region.

Bankruptcy law has historically provided a means for creditors to collect debts
with the consequence that the law strengthened a creditor’s position while
weakening the debtor’s position. The subsequent discharge of debtors redressed
the imbalance, although it became less significant with the advent of the limited
liability corporate structure.

Following recent high-profile corporate collapses in several APEC economies, there
is an increased focus upon the mechanisms of responsibility, governance, disclosure
and enforcement for the securities industry. This emphasis has in turn highlighted
the ex ante position of the bankruptcy regime, including the mechanisms available
for corporate restructure and reorganisation.

There are various issues that APEC economies could consider to improve their
insolvency laws in order to promote growth and investment in the region and improve
investor protection.

The first and most pressing need in the region is to recognise the bad debts that
exist (particularly government-backed bad debts) and to deal with them in a
meaningful way. Writing off bad debts is the first step in an efficient bankruptcy
regime towards future financial health. It is also essential that adequate safety
measures (governance) and standards of appropriate corporate conduct are in place
to minimise the potential for a recurrence of events. Finally, the determination
of “insolvency” should be made by reference to both the cash flow test and the
balance sheet test to take into account the different measures of a corporate entity’s
financial strength or lack thereof.

Harmonisation of company structures across economies in the region would make
it easier for international investors to assess the viability of companies from one
jurisdiction to the next. Another useful reform might be to attempt to standardise
business regulation as far as possible. For example, work is already being done




with respect to international accounting standards and the UNCITRAL model law
on insolvency.

It is important that the level of disclosure to securities commissions within each
economy is on a par — thus furthering investor protection. In time, it might reasonably
be expected that the Asia-Pacific region could develop a centralised stock exchange and
securities commission to enhance economic efficiency measures and provide for more
centralised investor protection.

Where corporations are in financial trouble, insolvency laws should provide for the
liquidation of the entity in an efficient manner. Such a process will enable the best
possible recovery process so that the maximum assets are available for distribution
to the residual claimants. Where the corporation is insolvent, creditors are residual
claimants and should be afforded the right to appoint an appropriate insolvency
professional to protect their interests.

Another idea is the possibility of creating a harmonised regional professional body
and qualifications standards for insolvency experts. Continued cooperation with the
international insolvency body INSOL will assist in achieving this objective.

Where corporations are in financial distress and restructuring is a viable option, the
insolvency legislation should provide for a voluntary administration regime that assists
the quick assessment of the viability of financial alternatives and early remedial action.
Voluntary administration could also allow the company to negotiate with creditors, be
effectively financed and rehabilitated.

Economies should also give active consideration to adopting the UNCITRAL Model
Law on Cross-Border Insolvency which would assist in the recovery of assets in other
jurisdictions and help overcome the practical difficulties associated with the insolvency
of internationally operating businesses.

For both the liquidation and/or restructuring of corporate entities in the Asia-Pacific
region, clearly determined standards of professional qualifications for the conduct of
any kind of external administration should be developed. In particular, it should be
a requirement that an independent expert be appointed to oversee the governance of
the financially distressed company to guarantee objectivity and ensure that the best
interests of the residual stakeholders are represented.

The final element of a good insolvency regime is need for effective implementation
and enforcement of insolvency laws. Dedicated insolvency or bankruptcy courts, or
a tribunal system, should be established to interpret and apply insolvency laws. This
would ensure that courts and judges have appropriate commercial law expertise and
are familiar with the principles underlying the laws.




THE ATTRACTION OF GOOD
CORPORATE GOVERNANCE

2
Professor Michael Adams TECHNOLOGY SYDNEY

Assistant Director, UTS Centre for
Corporate Governance

Despite the common misconception played out in the media, corporate governance,
or, more importantly, good corporate governance, extends well beyond the
boardroom. Governments and regional forums such as APEC have an important role
to play in defining acceptable standards of corporate governance and in providing the
infrastructure within which these standards are monitored, enforced and upheld.

The unfortunate reality is that corporate governance only earns a place on the public
and political agenda when something goes wrong. No better examples of this are the
relatively recent corporate collapses in the APEC region. However, the cyclical nature
of corporate governance is a paradigm within which all economies must work: the key
for governments is to have the infrastructure in place to smooth the ebbs and flows of
these cycles.

A simple example of the role of government in corporate governance has been seen in
Australia in the last two years, following the collapses of HIH Insurance Ltd (insurance
company valued at approximately AUD $4 billion) and One.Tel Ltd (telecommunications
company valued at approximately AUD $600 million).

One has observed the three arms of government in action, taking steps independent
of one another, but working towards the same goal: sound corporate governance
in Australia. Parliament (the legislature) has begun drafting new legislation; the
regulators (the executive) have commenced litigation against errant corporate officers
and have begun issuing their own policy statements to implement the new legislative
regime; and the courts (the judiciary) have increased the standards expected of
directors and officers.

Furthermore, Australia has taken heed of what its global neighbours are doing in
instituting the framework to promote a corporate culture of good corporate governance.
This is the final cog in the wheel: the influence of regional forums such as APEC is
critical to ensuring a consistent cross-border approach.




In a world where information travels at virtual light speed and corporations span
the globe, international cooperation is necessary in ensuring the standards of good
corporate governances are consistently upheld. The adoption of the UNCITRAL Model
Law on Cross-Border Insolvency would be consistent with this approach.

The national benefits of having infrastructure in place that encourages sound corporate
governance are innumerable. However, high standards of corporate governance, at
the very least, promote confidence in the market and stability: two key factors in
attracting investment, both domestically and internationally. Importantly, where such
infrastructure exists at a regional level, the benefits experience a multiplier effect and
all economies in the region stand to gain.

In conclusion, corporate governance is not merely a domestic policy issue: it is a
regional and global issue. Guidelines such as those adopted by APEC (based on the
principles of the OECD) go a long way to ensuring a consistent and internationally
cooperative approach.
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A fundamental element of a strong and healthy market economy is fair competition
between businesses operating within the market. To promote fair competition, and
thereby inspire business and consumer confidence in a market, a strong competition
law regime is imperative to regulate agreements in restraint of competition, exercise of
market power, business mergers and acquisitions, and other competitive practices such
as advertising.

A strong competition regime has several key ingredients. Firstly, an independent
and impartial competition regulatory body is required to administer and enforce the
competition regime and engender business and consumer confidence in the process.
To promote independence and impartiality, it is highly desirable for the competition
regulatory body to be separate from the executive government.

It is important that competition regulations clearly define the competitive practices
that are subject to regulation and the circumstances in which such practices will be
considered anti-competitive and therefore prohibited. This will ensure certainty for
businesses in commercial decision-making.

A number of practices will be automatically deemed anti-competitive and will be strictly
prohibited. If practices will be deemed anti-competitive and prohibited only when
the participants hold a certain market share, the level of market share and how it is
determined should be clearly prescribed. If exemptions will be available for otherwise
prohibited anti-competitive practices, the grounds for exemption and the procedures
for application for exemption should be clearly prescribed.

To maximise certainty in commercial decision-making, it is desirable for businesses to
be able to make confidential approaches to the competition regulatory body for an
advance determination as to whether their proposed business practices are acceptable
under the competition regulations.

To ensure transparency in the administration of the competition regime, information
on exemptions from the competition regulations should be publicly available.

In addition, it is necessary for the competition regulatory body to have adequate
powers to investigate suspected breaches of the competition regulations, on its own




initiative and also at the request of interested parties. Procedures for the conduct of
investigations should be strictly prescribed. The competition regulatory body should
have the power to compel concerned parties to provide relevant documentation
and information. Equally, any business under investigation should have the right
to access evidence brought against it, the right to lead its own evidence and, most
importantly, the right to legal representation.

To avoid unnecessary prosecutions, businesses should have the right to terminate
voluntarily any business practices which are identified by an investigation as being

prohibited anti-competitive practices.

In its consideration of exemption applications and in its investigations, the
competition regulatory body should be subject to strict time-limits to ensure efficient
administration of the competition regime and subject to strict confidentiality

requirements to protect the commercial interests and reputation of businesses.

If a confidential investigation identifies a breach of the competition regulations, it is
desirable for the hearing into such breaches by the competition regulatory body to
be held in public in the interests of the transparent enforcement of the competition
regulations, except where matters of national security or commercial confidentiality
are involved. Procedures for the conduct of hearings should be clearly prescribed.
The competition regulatory body should have the power to compel relevant parties to
appear and give evidence. Equally, any business subject to a hearing should have the

right to legal representation and the right to present argument at the hearing.

To ensure effectiveness of the competition regime, the competition regulatory body
should have adequate powers to compel the cessation of prohibited anti-competitive
practices and the remedy of the effects of such practices (such as compulsory demerger
of businesses which have participated in a prohibited merger without exemption).
Compensation should be payable for losses to other interested parties arising from
prohibited anti-competitive practices. In the interests of transparency, penalty
decisions made by the competition regulatory body should be publicly available.

Finally, the competition regulatory body should be accountable for its administration
of the competition regime. Applicants for exemption from the competition
regulations should have the right to appeal against decisions refusing exemption.
Interested parties in investigations and hearings should have the right to appeal
against decisions of the competition regulatory body as to existence of breaches of the

competition regulations and penalties imposed for breaches.
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More traders operate within the international marketplace today than ever before
—a trend that is likely to continue. Yet, traders must operate amongst diverse legal
systems with divergent political frameworks. The proliferation of international
trade in recent decades has culminated in a plethora of changes in the manner in
which business is conducted.

This significant expansion of trade has been accompanied by more complex
trading relations, escalating trade disputes. The Asia-Pacific region has been a
key contributor to this growth in international trade, and as a result, must possess
dependable and etficacious dispute resolution mechanisms.

The jurisdictional and procedural uncertainties of resolving disputes, and the
desire to avoid costly and protracted court proceedings, have led to an increasing
international focus on the use of arbitration and other forms of alternative methods
for dispute resolution (ADR). The fiscal value of many trade disputes is vast,
and where e-commerce is developing briskly, the speed with which disputes are
resolved is critical.

Arbitration has become the primary method of resolving disputes in many economies,
but the growth in trade in the Asia-Pacific region has not been accompanied by an
upsurge in arbitrated disputes. Perhaps this is understandable given the vast array
of operative legislative and procedural codes within the region, which promote
different levels of judicial involvement. Maybe parties lack confidence in achieving
a just resolution through arbitration, a situation that is compounded by disparities
in the enforcement of arbitral awards, particularly in economies where the New
York Convention' does not operate.

The adversarial nature of arbitration is also problematic in the Asia-Pacific region.
Adversarial approaches are culturally less acceptable as parties to arbitration exert
less control over proceedings and the inflexibility of the procedure has the potential
to extirpate trading relationships. Many Asian nations have opted for alternative
systems to resolve disputes, most notably, negotiation, mediation and conciliation.
Despite this, ADR has been questioned as the most appropriate means of resolving
disputes given the distinct differences in each system. A lack of certainty that



the process will produce a fair result undermines the process, particularly as it is
premised on consent.

Additionally, the development of international models for the conduct of trade
have created a body of international jurisprudence, which also impact on dispute
resolution procedures. The New York Convention has streamlined the enforcement
of foreign arbitral awards, making enforcement simpler than that of a foreign, or
even a domestic, judgement.

Asia-Pacific economies have reacted to the necessity for greater uniformity of trade
laws. A number of economies have passed laws introducing the UNCITRAL Model
Law for Commercial Arbitration®, the Washington Convention® or ICSID for the
settlement of investment disputes between states, and the International Sale of
Goods Convention* to give more certainty to contracts. Constituent economies must
be further encouraged to accede to these core international treaties. By promoting
a broad range of dispute resolution mechanisms with comprehensible rules and
procedures, the risks and instabilities of trade and investment will be reduced.

1. United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards
1958.

2. United Nations Model Law on International Commercial Arbitration, 1985.

3. United Nations Convention on the Settlement of Investment Disputes between States and
Nationals of other States, 1965.

4. United Nations Convention on the Contracts for the International Sale of Goods, 1980
(Vienna Sales Convention).












